COMMONWEALTH
‘ P A PARLIAMENTARY
ASSOCIATION

WWWW:
FIT AT A

e e,
TERTE {qurHee draaed a |fed,
MLHA GG A,

A9

R [aumHes reded,

X

e o, Jag/AmR



gAY faielt et ¢
FRIT AT AT

2l 3 Fa 4,
T |iaa
R [au-tes Afeded J ared,

Tl 3¢ RE—2



()

UATGAT

RN @A B ATbITSre JATH HFcll Sl Agagidddgeaiell Ao
YR TG JATHR HRUT g IR—IN <ofed, AR, didbied AT B &
AU FAH! NP bolcdl FHSI AP Adedad I&vl B, QUM Hidd
gefqur= wHedia fhar s widaer gsfaun=n  faurHSaRer  dthuUfdiE
HfIeMM SR FRUAGRA T AaGH FRUATGRAT AREIRGR U™ bolet 2.
fIRINIRIPR MUl FHeE] ST ST S BT A% BE 9 8IS 3

ClSH g Hdclel JATed. WA dbame! o, uRYel a wHMIEde goareRdl
fpufafeien @R Mfed sear, o/ emdr 9 oo ared el RS Ad G
ANIEN ® AR Heward e,

URAT YOI AT ATheE! Yolleilal WihR hedlqes "HHard Heir"
fferery #E@ 9 Uiy und $iTelt Jfe. WRA MR, WE didmememe) v
uTEg quiHl |EE FEaSuEeT Ul BHUT SN dEdRe TACARe, JMuedl eI
AAAEROMAU FBIE] AUAE  Fod], AlpaH=al g IogHe  [qurTaRear  ddd
Masuer aX g gyl 2 Jdid. diedl e Masvel ey WRAre
O HATAR/ISATdR. RATed] TR [JUHESI eI (effoT¥ieled) e
UEITSd dael HRUGTE! FUSTd TR BRUATH IR JaTeNUl 3Gm Alelell e
1 UeTiaRTeAl AR 8¢ @ HROME 2Ne °di 3 f&gT Id @l, qeacded < al
Pod X ye Hefquard sy fhar oo & Agwrd SR Bl aud Fag 3feled]
SArpufcfeiae I, a1, Jfcedr @ fagd <om=ar deiear Jdifaudl ey, a1 |d

JTedId BHTCE] SSIIAdT gIdl.

gl gafd gewre HHeHE SHeA gral URUTe WUE AU (qra=rdl gaRo)
SR, 9Q¢y 3Ty WRCHY AL T8Tedl ARGl FHY P UaliaRTaR el
HTATIATAT T HRUATT AT,

T YHRMIEN UEioR §a] AgHiiiel geaieisd arqgal, a9 g A1.9ared AT
fafay gaxong foeienr <mafeolaier aradr 9 oreudT SferdT HUATAT UG U
BHROYTT 3Tl 3. AHMAR ATwpufafe=r a1 yeresrar FiR¥aaa airer ST g
T HAT WTAT S, AT YA ARCAIER 3D Alfed S0Arl TS HROA ATl
e, A1, HrEl FSI SrRal ARl sTea AT $Udl & HEHTd AqAIDbT HRUl

Sd BN 3 THYY FAMAUATT A AT,

"ERTe  fquruRyqd AL.gHTd S.REIRE qeE 9 qERTe AT
T1.318T 2. g d-UIeiel A1 ol 373 YhRAT SUHHITS! ST UcATgTaE el
G S RILIE STI%'




(dm)

a1 g [T devid AerTg urries afearedniid siftadRT s Agera
Flet, SU Afga (faefh) I A Teard dol QATged | T MURT SR, TRT 94-30
qufd gefiaR &1 FEiaid &l Eldeeen [y ydERoiEr swa § gRId adR
PR F¥eTa Sugdd S 318 o Al foRivea™ 9 & sfeodl. adE 1.9
SR, T8 AMBRI, I Feled] AEHREEd HI T AR ATe.

(aN

1 YR Aewid fdemde aHie g IR FieEde @ird del S

e war ST, 3 P,
e, e |,
feTe : 9 BN 09%. TERT faurHise Afarer.



(=)

TRATIAT a=

q. | efiaR faRTeh Praer, ST 3nfr aag q

. | weiaR foRTeR wremer @@ sfoe ¢

3. | Ofem (St gemrom) iR, agey Q¥

. | IR AT aeget - SETdt SRt R

. | i (vemovTaret genmRom) e, 2003 30

. | MERTS fAauRye 9eRT (TEioRTAT SRUGR AREdn) e, ¥q
9RE,.

0. | AERTS =T e (TiRTAT dRUTe fAReEan) e, £3
9Q(E,.

¢. | AT QAT <o BTl fase =mafi QR

Q. | RGN IMITAT ISATAT fIHsaiid T elibaddier 98Y

90. | AERTEIIA IR BTel fHasd ydbor gy

99, | TPIe AT IeTel |, AR fIEm-_T il Uelia] sdt 963
PRI feelel BTt fofr.

9Q. | AT AHTUR, HERTE faemaRye I veniay 4<) ST N3
feretar Aot

q93. | frfi¥is® UaIgE ®IgT cdheicar fhar ey Wewid W= RE
fobar Rereht.

9. | BTE! U T ART RV

q9y. | SfreTar g faes Q30

9%, | H 233




geTiax faRIeht wraeT, ST ST aRaa

AR BT ATHARMET AT HFAT Sl Agagidddgarall  ATaoeT  dd
WTAATAT JAfAHR HRUT g AR IR, qHISIRd, dlbied A1Ed BIU g YT Fai-r
3P holed] WA ABLEY Fdewad el B, QU HAd  Hefau=dl
FAGHE] fhdT ITgT Widaey Tsfqum=gT femHe el THUM=AT ArbUi e e
T HeRAl WA GgAgaddhgE ™ oA 9 UHEIOEHUu  SfNRdRl  dRuATh Rl
fRIfIeR Ue™ dolel ed.  fRIMIIGR STaur SHcel S \HSIedT ST 8189
A HHANT BT B dAlSHHGT Hdelal 3Med. U I1 AfABRTE TR & d9ery
diperel e, aRqel g wErSeae gvareRar dregfdadn @er Fied g9,
3R & g faeteror eres JiEl IR ST

AT ¢y IUTAT BIAddiaiel GHaT AIGIEAl avdd URIeT0T Hedrd &l
e W Bl B, Uigell &9 T TSTDBIY Y&l d ATyl qedTfersid ISRl
T el difeerl IRgell. TR 9Rgw FAR=AT Blold Al SN g Uil ol 9
Tl AU UPRET dOR PRUGTHRAT  BIVIITE]  ARTAT  STOMAT HERTY gg<
gAGTS TG Hdell g THRT " AR TARM " Jgeiral ARFDHS IR bell. Fodleid
YTbT JHR W WS HSa geqi=l Qran du) el 9 UROTE Aefiregen g
JMUAACTdl Ugxil dicbledell. &forh T &g TAMNTSI YUl [STbly Yollell 9 SATeherme!
ARAT Feifebd BT AT ATl f&RT/TH BIONET qTesITel A8l "I IS JAT TS AT
FONGHT g ARTHAURIT S@edes UeT 9 Piidd dracold AUSHRE 3o g
HYUT HHATSTSHEATEAT BB AR AT ARG STehe.

"SR TARME" =T T YGATAT T HTeArd] B FHdldilell THR FdarTd
T YT IJcardleiiel A faelell 3gardd @ MaR &M del dedae=dl Yeriard
fRlg PRUR fAde Adad ATUUART dchlei ST dhofell SRRl UIeT  uTedl
g™ A1 IHR THRUTeS DIVIE! ISdHI U 91 i A UTEd 8 3 dred e,
U 9Q¢y el W, RIS et Iil daverus WieRedHaR il dfegmrd g2 4t
YR SO [Gees Hige AT TEH YR Sel. gaar AT SAHIamed e
FE T b1 fSed], SITE BRIl U1 3P Yo eI dirdies {07y faerd g
RITTUET SV HIHR Sl WOMaArl dw JATell. W & M [l Ao A BRO)
JMILIH g I, ¥ad: Ioig e A 8T HrRIST IHATd AMUOA e SR
R WA [Agrisaiiid 9 A9adid  UeiaiaedEl UHul Sed 9 Hared
£, fogiel gldied fdvg sfieg (Kihota Hollohon v/s Zachilhu) @ ¥ AT 9qRq =T
BT HHIB-go T dIEdIa ORI SIAET IgAAE AT AMRFRATT dear S:fdel. A 9o
T el UR=eE ¢ Y 3G ORI A=l uRwde-g oy faede




R

i =i qureelt dRvaE YER W ds udel 9 Yo eI g gl
ITATRIBR U Al (AIR 1993 SC 412)

eTiaRT=A AT N AT AIpemerdl Sl eled] Sidecggl Alsclal el
TR RS IR fId Tofeved, SIN® davad, fa=ed afdd, T8 HhelHles
gl HEl AT Pl UeiaR el B, UNG Ml BRU § U 9 Ug ® WA Wiy
JCATeRISR. STelel UM #awe 2 8l

IRl BI3ld iRgd ROy Meri=  rfSe=ai=ar uRye=r deadl, daraa
SR AR IRl dREEEd  [fdg S [IRredil 9 SWicdRad  |died
AT  feelar ol R R FeMlE Sel. WRa= Qe A1 |d drEin

NSHITT HT BT WHY Heelel e o fag Aa.

TERTE g <Y U 3yl faffdes e, WAaRR iolkid dledud ufgd
e AT 71.91.8% STGNITRd ATGSUihR & UIH AERTS AUy el 8. dTa
IR 3T ST AIBIMEIAT AT BY TITATST A+ PHelel T hass Tall{hd
3R SR, TN GRIDI Segd heled] 3 Hecdqul deidl Tdd qawd™ M faemr

B IO ga podTd AT WU ST G SAlbIe! JMURGT T9TdT g HIRIYdoT
SAUITT T QUi [AumHSa dl U 3neel fAdse 3T #Ist UHIfoTe: 94 31,

AffPSI HIEl auld b=y fHasue AN, bl uipar Mo g ey
BIVYTATS! ATl Ulhd=al HeHid delell YRS, $ard A€l S vgpur
Ffraeue ihddiel |19 faga Hige ol ey SRuard] g gaiderel SUT, SR 3Ua
SHEIRIHT ART A <01, HAGHIBR fARMe cdbarl U - Siedr< 32 uere! Aigofl
RE PRUl, RGTHRUNGT TR U BEUR BRUI,  ARHAIAR - dAlhyfaifee
ST govdl BRUI. SeTe] dd! faemRId B UReran sfafaE sifere fafy, gRkyof
T gegerd BIvATAT G Al T BRI aeId TS,

khkkkkkkkkkkkkkkk

() ITTHIT AT



3

fEge & U fqemel g ureie g S FRIRTeTT ISg|ed f[qumTeler e, 1
RISl I, S, d9ryW, g AreliRel 3. - SR bl 9 WURT A Udd
3Te. 3T 3¥el X1 gCrsTa™ o Weeyul fgT Ad dI, YT IErET Ml AT B[
"HEG] ARPR HgTd dAleAdell el e, SI-SAT dosell "Hegdd] WHR" & AP
STel, -1 dobell ARARI "ThUeli ITSI|T" HYRd AHT dAsM-a8[ I f+Hor
Sclcll JMed. baid ddl fCHiIuarardl Todayon g 0l e Sxdl. IIJAR g
AR gared] giaerre 3faciie del 3], 3 g I &I, YgEH e,
Afrehall, IR, WA, 57, 9l 3. Ukl R Ho-d ISTERTOfl Ul SRaR]
JATU a7 $AR JATABTITAT BT BRI AAd. BIe] THUD] ISTERTVIITd Bl 3T,
HeiferT srferepr=aien g HRUATHNTET B 814 BId1 I, ST JAfdr=yrEl fhar aRagdi]
e PRUATd arTetell o I mUTTET ISR, TSR YT goiRh UhisS R1gA |l
3TUel Heied UTel BRelel. U SR Pralags] Farc!, Jfaddl, garoreyor g )
T [UTHT Heed B g o U7 e UM FHOIel SIId B,

Ta siE Uiftedr o fage A @i, SardE, UrH 9 HeggH| drer
AISTANGET SISl dd Afdbdardd Uelioy Tsdlell JfTed. I&Texv AT FTel O
YT Predld, OISl XTIl Hle[ed SRTHEET 2 3eled] IauirEl qedl 4%
faofioor &1 W, AEiSTe =g g i faR we U die wiarEl qrof |,
T AR 919 =adell. @R ulfgel aR [Qvorer @1 SIIgE] @ |1 AEHE TSl
AN | gEard!, fam, (e 3. <! SUd™ B, aRigET fSuiyoren
SRTATET a7 °H0ard Ueb YHRE BRI BId o Ul bl, qed, ¥ g bl AR
HEHRATE SAII0T J&[ER] Ulfgel X, HBIWRAG 3R Qg Id &I, "Hol & Seiral
QARG STeiell U9 g3 BIAL. 3R AGAGG], Paild BN ST S[H faed BII" UoT
B HIS] AR AIgGT Al GTplal AL A=UH = ATl TSl q&dl/Sutelt
feell g Irograr BrEl 9T A1 YayS 3RIel X1 S el Bidl. HETMRATd $Ra-Uisd
S UM Uisd |1 ATed, JreAradeg  BIUAE] ThR g Thi” 3 Ao aXl
Sl e, a1 9 feeiedn aaHTel SIFH, UaT | daddl BRAERIER 8T g $ol d
et GIRARVT Yehrel.

9y &I, 9§ AT 9 9 AT TIPH JPhH ARAR FRIRTAT R FHETHG
JMHHTT BTG IRNT SIRTAR. T I el J@T "SI Tgal” 3ell dXl RGN
fhar A BIel AMRTBRI i SIS Jaold decdl 3 ATl W T Blodl el
RTSITehg =T XTSIIbs VAT UbR adferd °sd 3fed. R 3N Ueiiay urgeam
1, |aIE!, TaRE AAWGe Bid Bkl deal SiIEMIhs AUl IRES del fael av
3 T A Bl, AT Prodlcqel BIel FHIONT Uelicx §Id Bicil. SA™N AT Iefcall ST
B!, 9xd Reidy gsd gl

¢ T AR URIMHT "SHE" I URTH YRAdd " WRISYMe! " I




¥

T TR fhdl IrIHAMed UdHHdbia fgard THIM, a1 8l wisul
fIpraTell TR, Wihd TR WRMT B4, AdMsIds = R I
ARATR 3Tl g I YT UIIH, FERgd TWRURT J¥eied] AT SMER AR qyo I¥ Y
Pol. ISR ISaEHe) TaelR el IISTHRAR HRUATHY HIOTATE! ThR! el
Tegdll. I YRRy FHTSIel [T BT diTfdel. JSYSRIR DRI a1y
"W W' B WISl gg HRAS dfder T arg faen Al WRdRde
FRTRTeAT e 9 WHISTHed SiST 9 WISl a1 HIdlel 3deid HRd, T ST STecell
gde gfdel. qUY QUTCl gacEr ®igel ", fadeier @ |9d SeWR die

FT 9y TR WRARNS A g AR Il Uha AT I SLTE] FAG 1
799 gff ™ IO WH W 3Nd e Ode o ARdTE] SISU-gsu] wefld odT,
g Yfta PRI Sclt, der, I, dreftvmyn, RGRarsma mTes-dwresyer defd e
2§ STMART qeyo ISl fIRad TeAT TR s QTAR Tal do ol WidRell. YRAT
dfqu g Smda faf @ owgeamsl YR g dRrmeg i oeme. "o feeen
HAATTAR/ARTHRITAR T QUM ANRBIA 79T HROIT SRfdel. =Rl
I gRRed derd o ARfiel |ET S¥did TN ARG eMd BN 8 Udh
& IS T Bl AERIEY Havll Ha) ¥Rdid Re™ fomr, w@ds ue 3.
FET-CT8 U SRR BId. 31 3l a¥l, WAUGIHaR UFRAT HRIFrd qudia
AR g I[STHHE] Uid: 9gad Hed el e WIRATHEN ATl Ul UatTell
2/3 Ul ST 9g9d e Ied™ eiaRTal U0l Alea] FHIOa $iTell ATeid. AT 9]50
dR I A GG Aave SINa] el [IHSH gward $iell, Jav=en
BIBTT BT eI HIT ST, O IrgaRIe} FRERIS faReRo) s’ieiel a9 veret
SEYTY 3fTel. S&TERUNY YR STl e, 3. Aqdl HRJFIve UIei A $i81, Hrgf-Re
ATGNE TUT I UARER AP BHATR U8, BRIS i, e o T ue
IR BIdl. UG AT UG R, (AT I[SATT SAT0Ed Il 3ffThs=AT Blold
ici ST ST 8IS S, AU S¥b, R, M U URYe, dor] a9,
37T TETil AT-AT /TS 3ol el &g fae.

ATHIMEIHEY TSI T&IHT STTIAIERYT HEd 3, TSl STSUTaSUT HIN 3RATal
T SRfAaT udd uer aumuedt Sifffga faamaRelt 9 faeRyareERT wwomde fafdy
Te/acd IHAT IMEET Hod Jid UidFEd HRUIMl MHie ORI, dreredl #d
IS T 3T, AR AT JISTHRUNT gHIAT AT AT BT 3, 3™ dleid Jd
AU, PRI A AIBIAE! FASGUGA B gg6 FASIET URIT MR, O] Hlerdl
gPUTTED aTgS T, 372N GRUT A,

SATE AEFEAR ATTd! RIUTRT FHATSIS 99 SATGAYT, AT STHOTIAT SR
HILEEEAE] O A SIREY TR TG Id. A 37 FHSREAT Y fEwrep
AT dactell UTfgol, oref @i faameRofl s/ad, d) aRe g sfiwdl g Sa1-Sg1-




Y

Ll

AR qaoT=iredl A Bod JqANd, A AN TRIF-3Hd a1 e )Y
a1 TBNaS A TSg A RO FHIS IR PRAT s, 37 preral
ST . JAMHR ST R TERARGR SHdYe 3¢ AT YISl SRTaR
SHTIR W¥ad fYr fafdserd HagT Iad 9 waarte ufafdic $xdard. a1 @
Uishdd, 3Muedl faamRaRoiiRl anfor I+ sucarenr @1 faarReRife urdiar faen @

HIGRE T T80, ® clpee] ISydqRed fFagd 3Meledl SHEART e By
3.

ARAR RISTHRUMAT ARTelell Y I Y&TicR G AT B 3fTe. I[STdhig YeTTd
USSIS Bld 3. fed #eid 9y UaT Ueduen Eud ReR Jed. Uul d9g] SRl
vet, faRe U8 g ofeR U& d@ld@l Ppeo ed. Ul <A PRI UaTd AlhHT
fCBHTe DGR P dB] P Usclell 8. WIGRIRIX Bl@dldel I&I8x0l UaT
STl X FHISdIe] U 9 HRYfRe Uel AR fauTo ® iU T $iTel eed,
Ul qQely aX SATelell TRUIRIT e, #eg YUl Mfde AIRTIURTE R, qoi=ard,
311 FQTcilel HIPRRTd, TR BI¥AR Heflel efHeHde M8, TSR, HERTEId IRS
TR B UeffaN gl Uierd o SiTell. BIRUl yelioR dald e A1 |qd Heor HAl
YT U fHesTel, UUT Y&k dardl e i IOTTea] Mg Arsfquard Id 3RIedros
q/3 BT Pefel T AR 99 d i SR 9 el AR Bad A1 IrRG-A [Hedrd. 8l
M BRI ARG TR HRFAdE ghdiar wafie oRue gdr, damd O e
IO UeT T BRIFH $ged bakilerd T dX dGgdd AW qlar 9 Uhs
B Tur T € ARG SR STeuaR TS, a9d UISRRie IsThRond fafde
GeTiE Sed STl AT T YT PER TCHE! XTSdhid &3l Iy & 7ell, Ul
Uer ReR WRGR WM HRUITE! IRAT AR 8IS AlTell URIMHAERY BIC-BIC Uel
UH3 IS T GohIg ANTel. AT PerRdell Gaurofl fere. veiaRrr STay W
G 1. Al WBTg, "SMARM-TIRME" AT TG Sl ST el

UHIORTAT AT 3T MM ARAIC. BRUANTS] dcpliord  SiaRT el IRPRA
UeTicRes] 98 Aiel. AT AT [GUIPTd BIRIER BUR HRUI ARBIRel JUAT 3Tel.
AR 3fTAT ST U ARBRAE! a9l U H3ed Uligell dA1iy, Qieard aHeidsi
T e " AGRIRIE" e W Hod Ry SUdedre "UaiaReal" Hraal
ATISIE! TR A, TDHAT ATEl.

WG AT Qu/30 dANidid dlfcdd  [ARERUN, &, ABLEl 5. Hhoud
RISTPRUM I WeaTedi=1 godrdl g faciviell faeiell faga A4, AdaRE MUedTe
BT TRARD YAbges Arpulafel woFE fagd fedd ome & WiRkeriRar e
S TATUIE AT AT AT BET SO HaGT AR HUS deelrdd AT
SCHT U& TEAUI AT

UEORTET 81 INT HRIARTSUl Maerd Srerardre! Sgad ARy WRIMu-=T del




&

TIS STl B, 1 931 #ff, geoRRIE Meie 9 WhwRd I AR JRIBR H9
HERTGIAA TDHII T TP MU HICHRel UH d8& AR bell Bil. Fav
JeBHId  UHHAN FIHAd  AERERA AR PR0AG ATl asudar d@él A
AR SFAATSEUl HRUATIT R HRUATT 3Tl YR o AT JB3T Bral JeRA!
SRl ARl Brel fRIE v il WieER AY Folell AMERWRAT B Ufgee
HSUITATS! fIelell T o arcel 9 ¥ foan ST HRUITd el 3 i 7 e,
3N el X UeTeRIETEd=l decld Yeb Hewardl Wee AT ISPl Al qHE bRl
AAWH dled, I RE¢ T S, IR TRV T AhAud faRIE) ugmd B,
AT, 9R0¢ AT ARG ‘|reMT I AIledd dule 3. AgA1g oK Il P, JerdaRTd
Teemvl A 79 feeelt I Ve U IEEd I U fUR g 9 @i Adueeie
PROITE! fq=c Pell Bl QT UeER &l IERTE @0l 3 FEUlel &, UEiaR
fagrrera fawy SFaT UeT R BT MU AN, d Aol el faie vt wE araRd
AT JAAT G TG Il PIUTATE] G&IT=AT deil+ HIvredl fqaRiaeel o Seclell
Pl ARG & 49T A0 Bl Fadr el 98l dRard. a)id [JaREeEd &1 dal
Y. zregTo] Fran R R SHEd BIdL. M dodl aQu¢ MTell HERISE RTSATIgE] YaTicRTel
sl & B 9 I ORMIR  A[el sl JeEa’d g@vn A Aedys
. IRGHE UIR I DERTAGT B AT Uh TdIH dTad] TS WU Hoel QR
SAPUTE! ATETST T VeIl IJcdTlel] ARPR g9 HERTC Ufgel Ueliar gsfdel.
] vEiaR faRIET BrIaT 81 AR Tedl. AT deEsel diedil 2. JLddRTg
FETOT AT 3R faR uebe det @1, el faly, gRyel draer giq wwdl. SreEde]
FIUAHIR GEROM BId SRAAIG. Sre e 9 TRYUl Hraar Hrogreq) 9 Ig =i
ST Sauard oref A8l AT w@Rd SURAST befl AT8! ), Fd= HierreQon, e
dIhloel. ITSIDIRUT JATOT AT AT ARRAT IO Blgel. UEllTRTSAT AT HTAUATATS]
MATART AT AT b dief arafed.

USRI g8% 8 UMEAT 9REl o 9Q0R IT PIA AfHd F8val. AT BIoId
BORMET W UHiGR el AHS® TS SMfYT  {RFHAUS oMU HiFUS

TSHIIUIT] AT ITHIS dTeall.

F 9QUG-0¢ IT I HRAHE FaH |G FaSUHT BleT AHed $faxT dREd
HIGAT YATOMER TRTHd BI9d 99 Uefl ST SRR faoelld sfl, ARRSN <@g I
AT WIUF Slefel BId. RN dd] auigdy BRIl o7 TR, T e
SRIGRUMIR 32T SRIUIR ST AT JedTdR AIANTId Sl SUHNTelel BT U
T ST WS AT SMUT AfFSSRTE BRI Ul TSI S SIdT Ueld JaeT
Sl g ST U] AT SAUATE AT Hael. &l Hoale 8 "UaliRT R




9

TR G aQ¢y AL SfART WK gadl FeAHaR T uel yeie AR iR
AT g dchlci Uduerd &, o, Iqoilg el Il 9 Fed WRHRA UEiaR dal
RO fAddTar ueqRTaT FHRvaral vl 9de. 9q¢y A WRAH lldaaT 42
4 TS gORN B UEaRTEaR RIS SquaTar WA Fefl. Al el ] Hraal FwUE
TSI STl deblell™ ARBRT |G (42 O JeRom) AT, 9q¢y a1 R gaRoN
F WEIfR d] PIIETE] HTId AN BRUATT ATl IGA A 9 A 9R¢y U
BIAT~aT HRUATT ATA. I ST 43 I GO BRI 3Tl BIcHl, ATal T Ied
HRIRRAT T 3Teled] AXBRe ¥ 30 YaeayRard #3ffed T&dl, a) IoHfa®
IR TN YeeTaR AT TRUTHBRSRAT T Hle[ AT B A9 PRI BT BIal.
AT R fhdl JgAArT SRR GRISURRAT R Sl IRPRAT SR
MU BRUR URVTHGRGRAT BRAT ATAT ATRT AT AP g 3T eRorea
gIgald A<IdR 3MTeiedT el 8k Hriffead Hrdl 3iTell ATeld, ax ST YelTdl I1sard Il
A 3RAd, & AAGRIAR AT HAARY Blsdl. gedid Y2 dl GIRM B
gD ITSTBIY RTHAT AT A0l Taerd Hlfed Je egdl, ¥ didpladed]
YR @] °0 8 & &I I BIdl. FERT Ye=al IR RToTicTd
GURETE AIHE eI, TEET 9a [g< 8Id ey fhar w1 varen fafeerar
dl fragT offell <1 TeTERS o= Ueiredl ey-uRuiel el 3 qHUIR Aewi™
TSI 97 g8l Masua MR STd 34T U Hdd 318, URq ol |adr= ATel.

*hkkkkkkkkkkkkhkkk



<

() vt faRTeR v gd sfoer

RO USd AR AMBRIE! JoTelidl WhR hede "HHar] Feir"
JAfTerT wgc 9 ST U Sell MR, ARG AREMIAR, A9ad dAldbemeed g% urd
gyt Ay fasuer 9 HHUTE ST dUMERE  SNIIM®, TR QU
AAATIRUYYl HE] YdTe qI@dl, AGAWRT g ISAHeY [qeaw=T qraid FasuD]
R U gyl 9uad A, g9l AaEe Masudl Sed R AT, aRgl O WgdR,
RE¢ IT BIATEHId HRATAT ITSTHIY HATAR/YSATIR T TN fqerTHe s
= (IfoReled) U yer=a fsod 9adl dxuardl FeuTord UefiaR. e uaTal T
SETERUI TG 3Tetell JATed. I YETARTeA] ANl HRUI d SR e b= o
g A B, "JEIddH W1 a1 Pl aX) Ue Hefquard Y fhdr Sfrer¥ & He <
TS dNAR Pholol UETTR. "I BRATON 1A Seic UIH AN AT GicRTao
3 o I Y, frag sreien Adpufafdae aw, s, dfaedr g faga feere
JAlmTea] AN 3R, I |d dEcid HHCdl SeI-d/duals gl a1 |d M
e FRIRTEIT gdAMT=Td IBTd@T TSI Bom= Sadh arawii-it g faeft g,

N ¥4 FSAPAMS QU 3d Al Iameda T9R f&ar ed ol

ATEfTHd Bl 30T AT TSHIGE] JAUATT AVTAT IRAGe Y0} SR SHST B

g1 e USdE HHeHE] SHCH @l URUTH ®UE fadie 99 RE gl RISl AT
AR YITER AT Ho], TR IUN AU U "SR a0
PROGTE! RIBRY HRUMRT ST AN ASUATT ATl g FT SRIA1ER AlbaHd i 1

TeaR 9Rgw MM ¢ fSHaR gl IIoi AfRaR Fat eft 3o T<deicht famid ¢ fodax

Qg9 RISl FHNIETA YA WIIATHIU SRTG TR BRI 3Tl -

"I FHFETD 3 Ad 3fe @i, S« 9 [grvisaraan e el
UeTEl 3¥felell ST gaeld, dNAR UEAR HRUI, T YIAER FADy [qER B,
T YIS GAUIMETST WA ITSThd Uelie giaf-ei=n g ge-rass

I HTAY 3Telell Uh "STaRdiig I dresdle TS/ BRudrd ardr."

quTel SRTATRAT ST ISl verie Uil g wfdens qosiien qHder sRvelel
MfoT qepreie JeHAl, 5. IICGARTE FRT0T AT SFeHeIATell qaRg UeAeR faaR
HROYTATS] AT, 9Re¢ HEY Udh AR TSId BT 3Tl

IERg MHdlhs SRIN b 3(gdiel UARITS! Wleildl {q9d Jqa HRuATd Tl

EId -
(37) UeIIORTeT 3BT HTAVINSI Hedh d HIIAGOUTd! SUTTATSH] HRUATHIR
SISl gRYel W fhar sgawen e SlUew GellaR $eddes RTSIHid
SOTEERYT 30T Heflaremon fEior g RrogiHed SiReRar frafor gl




R

A RIS AGIMel  GRr  fhar 9d Rl eEeed d,
BT/ THTSITHER, 37 ULTaRTAT d16] e SHi0 Hrdrd, adiaad giRof
axfqur,

@ EEd guRen GO SUEAST RISl AdE |ree FET wvard
JMaTIDHT G AT AT FHRY Bloolqdd FaRU HwT AR AR
TSTDH RRAT SMUIETEd ST Gafaor,

() RTSTDHIT Gerrel HAYd a1 HeAHS dIe BlvaeEadl TiTd Tgdl gafol,

(B) HwpHUr=l FHlaraedl SRRl ddd 9% UUHesl WHfIaRT  ued
Al Thole, TR Hlelel dlfcdd AW, IETEad YA 9RO g 7
HTE! fTeadal I ATEETdl R HRUFHEAT Fafaol,

(3) @R e BRUMHS, UMOUIGUUIE 3@l diad  WoUrd  HAWE
ST Qe e UeTioR el fhdl ga=aT Uerd |l #iell @) Be,
Ao dT qEad | Sad 9 Sadl, ddfdd Ed g difcad giaamomereadd
e SruReErd B9 3fTed, Jaradel dRUHHNT Fafdol.

IR AT a1 gD AYY AqIBTYET U&IIARTel el =TI I
YUIR TEl, 3R Al dred. U Hedrd! 3 RS e BI, ebd: of IIoTHIy Uel
3fTed, T Al 9 dfddad e BRUl Jaegd IAYH, Aol Sia-Taed, et
IO 37)ATd, SO ATGS-Teh STa-Hed 37107 XTSI Yeired] ellpiaed a1 qgeTd 3ol
eIl ANTRBHAS UhHbIaEd boid-HIa-T  SIATAAT ATIaR0T 0T Blge.

T A GeTIeRTeT ST ETeroareal fawaridel @l &¥id sRaai-n givel aro
RUTorE, oD, Uellvrn, difcdd 9 Afddpedl [TaR ox1dl dnle. ATHRAT AIG
THOT "RToThig R0 6w SAMEd 9 AlpUd-eiaed SIEan dlheled d8d g

T IR HRdT .

NI THR fqug Afdies aod AR g 1 RIGReN SR Jiffel e,
o

IR G ad deiaR ATIHAgaR Qeadied gdi dod @lellel JaTol
Rrere wer.

(9) ufafedi=ht te do@ dIardt 3T SRl N BNIG ST, A HIUTATS]
ANIBIY PTATITE JeThR IF-AAT BN T, 3 A Hd BId. Od qaxg AR
el siadeant IrARTH g fdhar Al arE Fadl SEEeR! 9d ISI6 I gaiaR
oot =raa.

(?) Frag smeiwn Ty ufifeelar &, aR=T foT Heder ATaEd W HeuaT



ST -

RISTHI eI/ AReA=l/IToTdb g Ufaf-ei=l erRivgdl 3fHelld ST el FoNTS
gD HRU AT AAIH AR, WRAM "ABIAERE" TGl WIpRetell g ol
IS UeTied] UgalaR AERYT 3. HAHed 1 I[STb1g Yelied]  Aa<i]
Frasvea agaaran uifdar g, o fumaua oo gfife oxara fFrasue
AGqUl & RTSTHIY el 3Tl dhaed A, Al YhHebia dAafdell ST AT SI7-51
UEid JHGAR SY IMfEclel Aed, d-d UH IAMURT UHRIGAR fhdl HRMAR,
Areddd fhar fqgrada gfafed fraga smovgrE/aefquare pae eRde. ®
A UeTreAl BRI, Dejed AT FEFRIUTIGR Aeigd . YTBRT TSThIg
Ug § SUUedl & HRVMER AT FeareR e srciedr  SHeaRiE]
FMaSU@IBRG Fas Hxard. € far 2act Q1 vairedn $rafell QR oxd. X 3
THREl fa] T TR ARMIBR [STDIY Ul R belel TRBR & [ fdpar
ReR 3y wrepd AR S Gy Uwrer vared foreray fhar fofderar fFraga a
fopar R A, M aTell F1aT vereRIeR Sacid Ureiel, sRig! | 7 @ad
el 3.

(3) SR TERN SR GeTiaR det 3T 1 SI1er a) A g7 Fas IS «rer
A T BT -

7 Adera Afe oreft RIeRE dell &, THREN eI ek $d J31 Ug
Udel IR TSl U auiudd #3g 4% 74 fdhar a1 Sifd AadaRi= GMR SI1d 18l
anfor geer fraga aa rEl, fdhar Shuda o "RISHEmH " oqd ATl S e igd
g 3d =Tet Add Q@rern #3lve, fAuraYe sregaue, Sutedaue fhar SuHse
% T fhar ATAT IR IR AT YgTaR {hdr Ao e SUHHIT UGTaR
ATl FHUH BRUGI IS T B, "SI Yl Ml TR arey del <. &
RIBRE BT AT A YT BRUMATE] WTATATHTO FTIHd R D,

"UTE] $HH ST vetre frenoiar e fafeerar fFrage smer sie onfor
SR iy, faurayr, faaraRye fbar beenfRia geend fHag simer sryet 3mfor
SR N WA fhar W Y] ISH UeTTd quRiacd fhdr T dguigoy
Argd faell o e fopar vemslt ddy disel oRylel, ) QM UEAN Pell 31
FASUAT Jsel. B ARAT PG [T AR I AR 3 Wdh el &,

o

"SR QETRI e Yefia] dugTal Ui gdel 9] el g IRl | §1UR ARl

IS AT BT AT AR 31E! BeRY PHoll &I, "SI TE@ET A
IR pRId 3, d) ATATIRT SSlcdd HRATs - HRdl, S UeT (e TS@RHAT
fehaT UeTiaR RO AT SATUT Uil ATHIgH B Jcile], AMATaRe] SSIcHd




R

BRATS HIUAT I I AAJAR/fIIRTIAR. SR Q@I ARIaR RTS1db1d et
IS ARAYATY AU YT VTR AaRITell 98 9aw, Fednll Aaw Il
AR WA MG Udel dR A Frasuaardl St el fae ame, & |
quIEd] PBIBIBNAT BIGT HUATd I, UG & Hd Fbc BRI Il JTded
A= TR UhHd 818 Idhel el

(¥) gPriSor vy |eT Aaffed 3qor -

A dres WifFd/qaifed SaueEd RIeRd bell. HAHSO™l g Xl
fopclt AT ATETEd UhHd AT A BIorarg! ol gdern ATEl.

(4) R RU[E R diAfauardt a¥qg -

(e} (aY . [N ¢ O\ (e} [N
STl dhlel XTCTT Yedd 3ql. Rdcels, XMHITAT, AhRelleTh [T, HITdId

g anfor sERepear ®TEl ITSAMed ISfod fhal |rasi-e &3 B BRI
Tt fobdl g Sffeled] ATl Al BRISIA Ul BI0AYdl Srerfquar
ARG A8, T UG TaR/EiTay ST HAEmrd a¥iel Gkl GERM B aRqa
Fell T T AN BISe, RN a1 AHAFAR 3fTell il IT Gard AR rel
el SIRER REBR Hell. qul |l qoia: a1 qarell ggad sirell A8l
Aiefrear 7 a¥iel T 8 ARARIREAT 2Tl FagRie 0T bRy el o

[N aY

AHAE HA STl

(€) Fenfoep - PR fam

(9) FHe=aT fdhar fAurisare Favr UeldN boll R Tl qaw UM
RTE 9 ol FRE R,

() SR UQrE e offe Haedrdl GRTaT fHesTell M1 & Udle off4rd ug
tdel IR Tl 8T NIl (asud dAefquardread Jrurs SR,

(3) dfpeTi=dl Qebl WA Teh SrEdrel A1 AT el 3 1 Sgareed
AR AR B, SR TERN FERH GeiR Fel fhaT TP Uar 3R e
ATt STTer fbar a1 w1 gerTen fersTaR/fofderar fHag sl sRie 1 Aawe]
e fhan [qemTaven Hew = Jadl HHl 1.

() TIRER TSR aRIl YA Goe del JAel dX A g8l pee!
s feuardl el <vard I .

AR STl YE-Aed Je 3RIE! e @i, "SR UEEM Hlel Wukid ardbiRad]
T Ug Hdel 3 @R TNl ellbader fhar wrod faurTader 9e ®WUH brel
SRTfde HIRITAS] FRE BRI I7d." e e idaueR IR Bh- aXid

Td BRI BT A1 ARE HRoaa A1,




R

QR el 3 RIBRA defl &1, daugrusl 9 JEEAel 3N AawrEl Has
FRIE B, S AT Ugd FagT ATeled] AHRETI Fa ST,

Hexg A ATl 3Edre &, a¢ BgarRT aggR ISl W=l ey Sdel.

UEITRT=T Aewld 9T dRgal BRUAIe! AMaR  JeEaRTd ge@Tvl, AT

STEHETIRTE! THeled] A P8l Fawgil Aigelel faR1EN #a. "fifrew oifw fedie

(9)

UIL.IORIST WElidh - dIRdagtedl GAFRIAT G Udhiad [qaR dxom=aiear ¥ g
AR IASTH RIE0r 7 Q01 I &9 RS 3fTelel Aaw -deyqoy
I, Je8] TR HSH SUT MY AT FOR FAATAGON PRIdT 8T A1

3e.

() %N AT TG ;- VeTfR BT T T J@] ITHAVRT AR IToTbd TR a

A1 FEior goR geE gien g1 uRure il d9E iR Jo BRU ©
AT T HSMAu g Fu<il HANIU § 3. ATHIRAT U&IaR BRI
JMERT/ERIGRT WRd  dlenfqur  (R-@fal) & @ldbeneaal AR oY
ATHRAT AAGRIUD! fBA 0 Tab Albid A UTed GRTd. dedel [y
Ugiar 81 el faRne o uel, ara g3ivr 9 g%ad A MUIe fRaddy
URIUATATS] hetell Sl dTed 3178, TAThNGl AHA Jafderell AR G
W AT fagR Sx1ar. fuetied dedld Ude Hasu@aR o
H1LAEET A AT AR A, o AER] et @i, ORI geren wifdan

QUIR & W PRI AT SiUhwd Yo A d98d Hedrd Al qid Yeliay
FHESToATd AT, el dHeuHr <dr s,

(3) oM. Ta.TE.fEadt - IR ST Ul SU WU e oRfl W@ee dRa

PN DI, TR PROMRT IIdl B SMUIRIY AERId THA, 372 ATl
g8l fHasue delddl Al g, AR MEARGRA TIR HHT HSRYY)
3T SO0l Yy SNel. BIVATE! XToidbid gemrel femoft 9 uer fagd
AUIAT U] axtel a9 rardr. 9 Yol el UaficR ol 0Tl

AR gAYl UeT ey, FaSud AT @1 e U jE R,
T el TSI THIE BT AERIN XA diadrd (R-aid).

(9) St W formdr .- @d e STERSERAT UGl JATeRal I |G TR

FRIEN. I AfETHE IS uer T e b Hedl @ Qe oarsir faer
ST fhal &9 © UTBUATE SOEERN STdl. ey BRI 9o fhHe Udh
aifRld d3ue 9% T, 9™ BIUCE! MY, Yellqd WP Vbl UerH
poolcd] W gEl UMM Udedid  girel e Rl it
A1, 3. SRS ARM I Gafdeled] Wielld R IS &Rl < 372




R

(37) "UTTET wafy ﬁm q ﬁ?ﬂ'ﬂﬂa’\fn AT SMeTedl HEHM ¥qa g ar
Uy Arsedrd a1 ARl ddy drscdr QM UEidR hel ¥ HMME.
iy aren Hewrar fofy Qe e MU Sgvdee e dl
aq—q—a-la— EN]aT'II

@ "THE TR U SO Ul RN A dhod fhdr wEar
T fecur arem ve) gr=aar g feemol g9 auiardt Xg sRuard
7T,

(4) STLOIFRT (- JeTicR RO FaRITd A MUY HYETd Jsel 9 34T
T ST UETTd e el 3ie <1 vereA fafdberar Fear g dgwd
& R g M. 9RA drbeneld varel fafberay g eriparaR g
AU SR UETTRT BRISATIC! S WUy Hdelell 1A, Had I
R TeTfaR b dl el WA Ieed ™ dl AarTe fqsaredr oxd)
Moy #UF M YEl HAGRM WER  Sed 1 UErdl Hrimd
RIYROMIAR ag I01 araeads 31T,

(¢) N9 dpcgea=T - HISA JHIUIG Ul U Mg AvIreAl diecyl Ugkia
oy \dg ISHRT UeTi=l RO IMAAR AR, AT HSd 9 HoR HRAg
HRU] TR TS,

1 e ReRAET 9o w@oy QUgrre! $u ] dieadded fadie 9 #
QR ISl ARG FEROT [4ed qRIUT del. T [AESIBTA SrSelied] S8 T BRI
I 3 ¥l BId @I,

"] Jeb UeTiaRiEe] Qi orgarel fraRTa "Huard e Bl 1 ded 3
SIETTT 3TTel B, TETEN UaT dac] e Tl JGIRIGIeidl HIve! a2y A19e
gRU] HRUYIATST AT SRIAUATE fehar dferd rugrEl RIGRY 81 Brel Q1 U BIUIR
€l ST WUE SR UE de] WewWN™ furHeerd 9w WUH N R
HRUATATS] HAGFTH IR o IR RO & SR S glgel.”

g Afqgr gl [9gge qIg! AUIerel Wgad afdies urefquand afel. uRq Il
AR AT fAggdar fdaR BRUAgEE eyl SRR Sede Waxg [qeddh @
STl AR A v gav fAg9e geid dieawd fadid ¢ IiRe aque Ish
REUT HRUATT 3Tel. G AT (AGIhrea RIATIATT STl Ioddcd] el g fave
vt R faR1E dhell. RO A7 [AUISRNA BIEl aRgal I g FHEMGRS
TN, PIE! Bl <Al AR AT [AGYPred] GRRATU- UK B AHNETAT A

HRT U7 37T

khkkkkkkkkkkkkkkk



¥

(3) dfren= (sra=rat gemvom) sierfH, aey

fedaR, aq¢y AL AMHS FaSUdl AR drdsdid Seled] alal AUNETl
igad SfEdIge 3MUet AHHTYU B SRAAHT A Uil f&sid q ST
9R¢Yy ST 3 Wil @, AT AT UETaRTAT ST TTATITATS! hg I T
fagres arro] sfeod ST QT SAMAAIGAR $a MM Aleawaed faid 8 Sar]
aQ¢y XISl Afaem (ara=ia fawne) fadre qreenfia oel. 1 ASu@Ten SrSeied e
q BRUMHED 3 el BId &I, "ISTHIY UaTfaRTe ST U 81 YUl QU] RISTebiy
facram fawr ame 3nfor AR AT T SUN SR bl AR dX T dcdidy 3MYell Aldh3mal
N el emg @ a T SueaT ANHIEET URN NI AvAT IRl IR B
TEIT U HLITSUA AIeHAR holed] AMYUYONT 3 Iardd fadl Bld B,
G Ml AAUd bg ARBR UEaR g fAeged wvad o] giewd. a1 faggem
Se ¥l UEIARTAR Hder |Teror SMfor axter ST gl HRol 3T SiTe.”

g fAgged AT YuRoT o6 3Rl dRqe 6 3eod @l, Aqadn fhar 1Y
fqerTHsaTen UETal fFag ATl Wawd, Sl PIVATE] [SIHIT Y&l IHT dhefell IHIR
T AT g STTel A, AR [ERAM SR 37T I[STHI YaTTd Mol HawIed wem
Argd faol R I UHFETET Wew WU REUIN FRE Blgd. Goedr fhar 1wy
faerHS@rer Mg Haw g1 AEFgaR B0 AR DIUATE] [SThig GeTren
AEH 3T JEEd Al 3721 ISTH1d Uelral AT Aol Sisdl fhal ST R ar
AANYE e WU WM Blgd, & dRUUR 98l Afed Auargdl a1 Sl
RIS V&l GG Blgel fhdl UHd: Fa Blgel <l YaTral ol AT Aol SIsel.
3T AHYER W S AR W0~ glgel T by del afes {quargdl di
S PIVITE] SO Geld TSl STell ), O el W B 8uard ke
BIScl. 379 YaM SR AUNEMR Tl oo Ueldhg faotedl Menfaeg Srem
AAeM $ol fhar AAaT HRUITE giotel A fhal Tl T UeTll Plg SThUaTd 3ATel
I T, 1 Fag WU IE0AN RE glgal. Aqan fbar Irog fqurassrar g
HER AT MASU[HIAR SR HIUATE! ITSTHII Uelld AT STell O Al &1 GHRIETT
e WM SV FRE 8TSel. A1 [qEgepraed RISTehid Ualld e AT TSIy varea
fef=epRUTETed ANy T ARl deied] 3Med. AT [AGTHMER Ve a9 aRe Ho St
! YAl U YIoRiH SAfeeR! ®o[A Mgl Sd 32 &ddy el FHagi=ar
AT VeI AUl Hee faese HRuardl g1 faciell o, daasdl Ivms] qHrerd
qe a1 1oy fagrFHesTar Wew 81 FREdH UTH oXdll e fdhdr By ™ e
IGHAAT TR 37T FHNEAT USRI AHIER AR (0l udelr Ssdl sifor <1
Jo8¥ 3T U UToTHIA A== didciicra 101 Bigel o) ol Ue A1 HeHid A9NET
g feeiedn TaRTgR @MaR Hofg wdel S,




™

Rl IfEC A HRuArAS! B f98dd KA HRUIE 3fTelel AT, I fAeddhrar
RISThIY HEH! STdl WU 1 doved] Uaquenii= derairear faRiet emregn/Terean et
Telghe faR-AffmT ddl. SR @Rl 9eRIel Al GUREERId  adaird]
AT UEIA PIGT <Tbel R, Al FREJH UE SRdl (R bR dIada] bord Al
A8l DIg Ihuardl AU Teafcdl bg ARdR™ Radrell. devg fd9ge o
30 SIMART 9]¢y Joll AmaAuT IR dhel 3T fGAid 39 SIMART 9Qey ISl Isgaa+
g Fel. f&Tid 9y BgarRl 9Q¢y RIS AFF ITEUdHT QT fJegepren Al faelt
3T SATADBII TSI ARG IRIG SR 81 Bbraal fadie 9 A/ agey TR
3FITa 3T, e (qra=Td faene) garon, Afaf e, ey gR Fewi=ar s Rad
B0, FeRIAEEd FReEdl AT Fa=dl fhdl AerHissrear YRR Aaxdcardred
fREaT 1 Hduriiar AfFemMRie STeea 909,902,980 d 9R9 AL FERUM HRUITA 3Tell
3AfoT AT TebT T4 SR (G0 d1 SIRIEN) AR BRUITT AT SHE TaTiaR
S FRE BIvIEEd Ry dRgal HRUA ATed]. ATl IBTUE Jold bR el

3e.

IS (Sra=Td faene) AffH, ¢y Tl "ueiar 451 HRIST" I1 Ahr uiia!
Hostell. a1 el STRAId SMAIRGT arared] Hig=Td  AgSel AT oo
PRUTATS! AT BT FTeciied Y=g SH el el S @, B HrIal AfAgEH ue
Folcdl Yo JAqd SNYBRT &1 PIORT T2 M0 BT A<=l ARG RIc= aedie
faTr afR. BRI Jdmve Wiedrel QT SIRd WeT= el el 3Me. |9ad &1 BIIaT
uIRd BIVATYEra AT ATl HeAdS dgddarad AT sfercamerad 1R e IufRerd
Pell el B SMfT oM USRA! duied SUREGT B UeliORTNRET  RITER
IRUMGRG SUT 81 IYGUR ATel 8l ORIl T d&1 ad dheil el I 9Qe] 3MUT
RQuy FE USRI IOTHRU" AT AvaraR uRig Soledn UUnd 8Md RINIaI,
HAfaerrerd T BrIeeiR e IR del Tel, ST JATERTER IT UIOR dal BRIl
M@ ST IS Wbl T dobell SYRT del elel He WTCTATATI -

9. Tl Ueredl e-ERMel 9 BrihHIC SRR HAaM AN bl, Al FgA
HAGTT PR ? 30T SR I Gl GG A SR el aR Uaiy e
ECHIHD AT § GRE0T <01 AT Blsel Hrd ?

2. T vETl FIRTaR UEIedl Wa [aguieh deldel @l UeTel | AT
e WeE e DI ? UEIEl Hew g Ardl Uel fhar TErel e aifor
Tl HAGR |l ol Sard Al gfafifcd oxal Qi) Hiomen @
Hos qifereleb! ST,

3. &I Polel UETAR MO e holedl UefidRT™ed BRd HRU & IIY 3
B ? HROT TCSH AT AR-IAIS] belell Gape fhar faefisieoRor a1 w4

3RTCTell YHepT €1 YeTlaR BRUATNATS! Sifeled] Yo YfHbUa aRdR die! 3]




&

bt I ARl WG TEEAT UE gac] ARG e perer  fhdr
ferefiTepromreaT ATaraTell #idhed Arg &I B ?

g. U& -gao HPNUT RABRUIN HATS BRUMAT IOl e ReRe F
ReapRuammT Sl 3= qfHdT e by ? fafre aRRedHe vErer et
gec] WeW B FREQE U BI% Udd., WY SfqurTeTeRr S
FIGYRRAT SR FUFE RER BIUIR ¥l dX AT URReIAT srrar yeid
FMaeue sludd o Few HHId-B41 § AR w3l 8% wba fda
HUSTER g Hd, A Tg AUR A6l B 2

y., TereR Fel FREAHEU beled] dRqages I AGeT Jax deledl HIYo g
Hftege wIq=amal AfRBR, AT 9 o Tl HTHR ST Helyd
HPHRET qreT AT A8 H1I 7 T4 AAYFETAT AJEdE qoy T Ry I
AeEl WY 9 ATd A I [RIVIeR S &I, WY @I qra)
g adIRY BIUR ARI B ? ¥ YWl drgal fhdgar Afaer
G, S UETed] el AUNIET Hal Hrudred] Sahiar ey fofid
RIS ol PIIST WAIDRATE] Hhardl URIHeell HRUMRT d HIALHTAT Job
dIdheld deel BRUIRT BIVIR T8l HrI?

& UETORT=] BRUMGST AeHl FRE S RIS €1d Hor=] e id]
T grg 37en gRRer FHvT BlSel @1, Aawi Wi 9 faurHsawie
el ARG —RATAThgA &6 ANUAE] dos dgel DA ? (AT BrI&Td

?Néé? T 3Neled] dEiel HaeTd  PIoTTal  ~IITdTedl  DIvde]

STFErpIRIAT SRIUIR AT arefl aRle 37Te.)

qo N YT TN ARBRITH  ASHIS!  JAUORT GRTSE-9 8T
SAGETTedT FTeRITEEx e S A Gofld 9 sRATUMT S AR IEdIdel SR fdel
BIAT 3MTOT AT ISV favg $hg ORGRA Adied RITAATT Udh U SRIT bl BId.
THE Haled SATTAATT AN o] Jed AT AT ¢y < UeliaR gl
BRI @ VAT 9 AT AIHHIHAS dgdAT AT@H SUMAT RTITAT AT
RIS BT BIAL. g WBRAT A dIcel DI, I WAl AMTHHE WRIg g A
PRIRIR ¢ SURYT Polel  SIRMS Fdred AA@A AR (o gamar, &
WRERAT [aciiasd Hared F-[TAAN Tl Sed ~ARTAITHAR Uelldd sieled] |4
DT AMTATHS TR o U], T o6 o Agcard Je SURYT HRUITT 3fTel
RRCINISERIL RN

"UeTTR AT " A § A oRfl veg AR AT Srel WKl dRT e
3. Uer faetell 3maer RO Aran 3Rl UeiiaR o/ 7 il fi=1 #d 101 31T 8%

3hel. AT AIET 38 B, §Taie, B, ARG AT T JYf3rels, I UHR




9

YRANRE! GE dAlhele! RAard 3Me, dY eIl fa%g e Iew
PHI-PY AAG PRAM, UG ATAS] AT e ool S A8l avda: a1 |4
el =T A e ofcdd Hecardl Yl goilaciell M8, d¥ ool <Hed
fhar Sioie A8 =T A AT ASHITSAT BHlE] U SRIAUITal U IgHdciell
fhar SuReIAE! Hell el ARl U= ST UTedd - HRUl & I[S(dhII GEaR
3T 3T HHE! FHOT SIS, . BT 37T AR 3AMUAT U deefeled] el g al
IR E IS ES Y S ISES SR ISIR

YRR AAGRIAT ATl I[STehid Ul Pyl Gerdl Has  Hroard
|IRTTel SITA A1, 3ITUUT SRMIGRAT Fawell RabRell A8 B, AT fid Faadr fodl
g HSaTEl 9aw 81 <umd fhdl Irsard yff-eicd $YIa S 9dl. WMo MU0 & AThIo
qrehd AT Bl, Mg el ufciefiel geaa: fassr € Qe qaeriEn Sfor varmedt
3 AT A T eI TSR ATRITAl AERMEAR Hagd  3Telell Jqedre el
UereAl Sffexreard fafifesdia defell qeryd €IRUl S1for BRihH Arearel ATl difereiet
g a7 3. SR QATAT HHadiel fdhal QTSI Yarel el aru[dbHe] JATfoT
PAMHL MM qureAT g el Bl dey i srer fhar SRoQ@rer vawne
AT BT ST gerar 1 Pell dR =M URRedT Mg sieledn Aawrdl 1
StaraeRY fhar yfe sfie ? dlbier fRdi WRe BRU BT AT YWl §ab ATl
BRI? A AT & SRRl Jiffied®! oaul 8§ ™ dad ARl d7? SR
WYUHes fhal arafdarare AdMed (vote) gacl BIUR -¥Idl R Wl SIHheTerdl B
SN 38? W¥edla 9 f[grHsard gl 9 arefdars a1 Jgdl qaamren faun Fivgd
HRUYTT H&d BRI AN, ARAHE IR e Qi Sk B, 3. el 8%
T AT0Tered] Yol fAegeprcilel dRgara SRR FHAT BRI [T 0=l Aget
SR BTGl BId DI, AT fATITER T FUIETHS TG AT aRIER IATe g ATdeesd T
RTSHNYTATERT, S <2l JATaeTdared aRTg gid, Il 2. Seod &0l Wigd BIgH
YIS I WA B, IS I AVIER IgAd 8ol aRIE% ORI 3l a8l b
AT ISR Bl. TES AUV ¥l ISR Jfe Ad AW dhol. SR AEadia
3T REFHe@KRe dRfaders d Tode ddamrel fG¥er gRUMH BIVR 3RId dvd
AHER ATBLMEI BIel 3 IV, WRAY AEFIAT 3ews qo4 Ry 34 faeied
AT g A GO SMUBR, TF IS oy g 993 # fJuE Poledl AHfed
STEEERTT TR A9ed Ipemel I §9ed fhar fqurdssrd  wdad
IR AU AT AU & Udh AT Iche IaI8RUT ATe. U e
qrg=Te] fIRIeTes &I STRGENYEd e Sllell T8, AT AT Bk ATl AGRII]
&I YT BTV Uded hIH BRIGATT 8. YR AfUHiaid daadl drel fafdre qreda
I JATGRET IR RGN FFAl 9 o JMUGR ARdHad (Far1-SgfSRIere)




¢

BT AN, &1, AT 9 (RTGUdIaRIe ASTHINTE BRIYG), AT Ry (%),
(Hatea qrATeATd] LRI QM) UgiEae g) SRUAEE), e 98¢ (9),
(HRATeAT RS 9 HETITUREH UaTdo g¥ HRUAMENE), Aqe0a 90 (9) (W), S
T AT ATAT USTaod G- HRUAMEE 301 3ge0a 338 (4), (&
MaSUe AP ATl UGTaod g PRUAMIEG.) Adad SURIelgd favgiarad sIomsy
HRIATE! B MGdd (FEaril-SYrererel) Weurl SedT e Hiqe (Jra=dl Jerom)
AeRE, ag¢y #Ele uRese 3 a9y Ua feoiedr feemge SR UywE gsel @) d
TG <R Idifdeg glsd.

khkkkkkkkkkkkkkkk



2
(8) R<IRT ATl aRqdt S8 SRt
EXTRACTS OF CONSTITUTION OF INDIA
190. Vacation of seats.—(1) and (2) ** * * *

(3) If a member of a House of the Legislature of a State -

(a) becomes subject to any of the disqualifications mentioned in clause (1) or
clause (2) of article 191; or

(b) resigns his seat by writing under his hand addressed to the speaker or the
Chairman, as the case may be, and his resignation is accepted by the Speaker or the
Chairman, as the case may be,

his seat shall thereupon become vacant:

Provided that in the case of any resignation referred to in sub-clause (b), if from
information received or otherwise and after making such inquiry as he thinks fit, the Speaker
or the Chairman, as the case may be, is satisfied that such resignation is not voluntary or
genuine, he shall not accept such resignation.

(4) * * * * * * * * * *
Article - 191. Disqualification for Membership.

1) X X X X X

(2 A person shall be disqualified for being a member of the Legislative

Assembly or Legislative Council of a State if he is so disqualified under the Tenth Schedule.
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Tenth Schedule.
[Article 102 (2) and 191 (2)]
Provision as to disqualification on ground of defection.
1. Interpretation. -In this Schedule, unless the context otherwise requires,-

(a) 'House' means either, House of Parliament or the Legislative Assembly or, as
the case may be, either House of the Legislature of a State ;

(b) 'Legislature party' in relation to a House belonging to any political party in
accordance with the provisions of paragraph 2 or paragraph 3 or, as the case may be,
paragraph 4, means the group consisting of all the members of that House for the time
being belonging to that political party in accordance with the said provisions ;

(c) 'Original political party’, in relation to a member of a House, means the
political party to which he belongs for the purposes of sub- paragraph (1) of
paragraph 2;

(d) ‘paragraph’ means a paragraph of this Schedule.
2. Disqualification on ground of defection-(1) Subject to the provisions of

paragraph 3,4 and 5, a member of a House belonging to any political party shall be
disqualified for being a member of the House-

(a) if he has voluntarily given up his membership of such political party, or

(b) if he votes or abstains from voting in such House contrary to any direction
issued by the political party to which he belongs or by any person or authority
authorised by it in this behalf, without obtaining, in either case, the prior permission of
such political party, person or authority and such voting or abstention has not been
condoned by such political party, person or authority within fifteen days from the date
of such voting or abstention.

Explanation - For the purposes of the sub-paragraph, --

(@) an elected member of a House shall be deemed to belong to the political
party, if any, by which he was set up as a candidates for election as such member;

(b) anominated member of a House shall,-

(i) where he is a member of any political party on the date of his nomination
as such member, be deemed to belong to such political party,
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(i) in any other case, be deemed to belong to the political party of which he
becomes, or, as the case may be, first becomes a member before the expiry of
six months from the date on which he takes his seat after complying with the
requirement of article 99 or, as the case may be, article 188.

(2) An elected member of a House who has been elected as such otherwise than as a
candidate set up by any political party shall be disqualified for being a member of the House
if he joins any political party after such election.

(3) A nominated member of a House shall be disqualified for being a member of the
House if he joins any political party after the expiry of six months from the date on which he
takes his seat after complying with the requirements of article 99 or, as the case may be,
article 188.

(4) Notwithstanding anything contained in the foregoing provisions of this paragraph, a
person who, on the commencement of the Constitution (Fifty-second Amendment) Act,
1985, is a member of a House (Whether elected or nominated as such) shall,

(i) where he was a member of a political party immediately before such
commencement, be deemed, for the purposes of sub- paragraph (1) of this paragraph,
to have been elected as a member of such House as a candidate set up by such
political party;

(i) in any other case, be deemed to be an elected member of the House who has
been elected as such otherwise than as a candidate set up by any political party for
the purposes of sub-paragraph (2) of this paragraph or, as the case may be, be
deemed to be a nominated member of the House for the purposes of sub-paragraph
(3) of this paragraph.

3 * * * * *

4. Disqualification on ground of defection not to apply in case of merger - (1) A
member of a House shall not be disqualified under sub-paragraph (1) of paragraph 2, where
his original political party merges with another political party and he claims that he and any
other members of his original political party

(a) have become members of such other political party or, as the case may be, of
a new political party formed by such merger; or

(b) have not accepted the merger and opted to function as a separate group, and
from the time of such merger, such other political party or new political party or group,
as the case may be, shall be deemed to be the political party to which he belongs for
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the purposes of sub-paragraph (1) of paragraph 2 and to be his original political party
for the purposes of this sub-paragraph.

(2) For the purposes of sub-paragraph (1) of this paragraph, the merger of the original
political party of a member of a House shall be deemed to have taken place if, and only if,
not less than two-thirds of the members of the Legislature party concerned have agreed to
such merger.

5. Exemption - Notwithstanding anything contained in this Schedule, a person who
has been elected to the office of the Speaker or the Deputy Speaker of the House of the
people or the Deputy Chairman of the Council of States or the Chairman or the Deputy
Chairman of the Legislative Council of State or the Speaker or the Deputy Speaker of the
Legislative Assembly of a State, shall not be disqualified under this Schedule.

(@) if he, by reason of his election to such office, voluntarily gives up the
membership of the political party to which he belonged immediately before such
election and does not, so long as he continues to hold such office thereafter rejoin that
political party or become a member of another political party; or

(b) if he, having given up by reason of his election to such office his membership
of the political party to which he belonged belonged immediately before such election,
rejoins such political party after he ceases to hold such office.

6. Decision on questions as to disqualification on ground of defection- (1) If any
guestion arises as to whether a member of House has become subject to disqualification
under this Schedule, the question shall be referred for the decision of the Chairman or, as
the case may be, the Speaker of such House and his decision shall be fina I:

Provided that where the question which has arisen is as to whether the Chairman
or the Speaker of a House has become subject to such disqualification, the question
shall be referred for the decision of such member of the House as the House may
elect in this behalf and his decision shall be final.

(2) All proceedings under sub-paragraph (1) of this paragraph in relation to any
guestion as to disqualification of a member of a House under this Schedule shall be
deemed to be proceedings in Parliament within the meaning of article 122, or, as the case
may be, proceedings in the Legislature of a State within the meaning of article 212.

7. Bar of Jurisdiction of Courts. - Notwithstanding anything in this Constitution, no
court shall have any jurisdiction in respect of any matter connected with the disqualification
of a member of a House under this Schedule.
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8. Rules - (1) Subject to the provisions of sub-paragraph (2) or this paragraph, the
Chairman or the Speaker of a House may make rules for giving effect to the provisions of
this Schedule, and in particular, and without prejudice to the generality of the forgoing, such
rules may provide for --

(a) the maintenance of Registers or other records as to the political parties, if
any, to which different members of the House belong;

(b) the report which the leader of a Legislature party in relation to a member of a
House shall furnish with regard to any condonation of the nature referred to in clause
(b) of sub-paragraph (1) of paragraph 2 in respect of such member, the time within
which and the authority to whom such report shall be furnished,;

(c) the report which a political party shall furnish with regard to admission to
such political party of any members of the House and the officer of the House to whom
such report shall be furnished; and

(d) the procedure for deciding any question referred to in sub- paragraph (1) of
paragraph 6 including the procedure for any inquiry which may be made for the
purpose of deciding such question.

(2) The rules made by the Chairman or the Speaker of a House under sub-paragraph
(1) of this paragraph shall be laid as soon as may be after they are made before the House
for a total period of thirty days which may be comprised in one session or in two or more
successive sessions and shall take effect upon the expiry of the said period of thirty days
unless they are sooner approved with or without modifications or disapproved by the House
and where they are so approved, they shall take effect on such approval in the form in
which they were laid or in such modified form, as the case may be, and where they are so
disapproved they shall be of no effect.

(3) The Chairman or the Speaker of a House may, without prejudice to the provisions
of article 105 or, as the case may be, article 194, and to any other power which he may
have under this Constitution direct that any willful contravention by any person of the rules
made under this paragraph may be dealt within the same manner as a breach of privilege of
the House.
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THE CONSTITUTION (NINETY-FIRST AMENDMENT) ACT, 2003
An Act further to amend the Constitution of India.
BE it enacted by Parliament in the Fifty-fourth Year of the Republic of India as follows:-

1. This Act may be called the Constitution (Ninety-first Amendment) Act, 2003.

2. In article 75 of the Constitution, after clause (1), the following clauses shall be
inserted, namely :--

(1A) The total number of Ministers, including the Prime Minister, in the Council of
Ministers shall not exceed fifteen percent of the total number of members of the House
of the People.

(1B) A member of either House of Parliament belonging to any political party
who is disqualified for being a member of that House under paragraph 2 of the Tenth
Schedule shall also be disqualified to be appointed as a Minister under clause (1) for
duration of the period commencing from the date of his disqualification till the date on
which the term of his office as such member would expire or where he contests any
election to either House of Parliament before the expiry of such period, till the date on
which he is declared elected, whichever is earlier.”

3. In article 164 of the Constitution, after clause (1), the following clauses shall be
inserted, namely :--

(1A) The total number of Ministers, including the Chief Minister, in the
Council of Ministers in a State shall not exceed fifteen per cent. of the total
number of members of the Legislative Assembly of that State:

Provided that the number of Ministers, including Chief Minister in a State
shall not be less than twelve :

Provided further that where the total number of Ministers including the Chief
Minister in the Council of Ministers in any State at the commencement of the
Constitution (Ninety-first Amendment) Act, 2003 exceeds the said fifteen per cent
or the number specified in the first proviso, as the case may be, then, the total
number of Ministers in that State shall be brought in conformity with the
provisions of this clause within six months from such date as the President may
by public naotification appoint.



R

(1B) A member of Legislative Assembly of a State or either House of the
Legislature of a State having Legislative Council belonging to any political party
who is disqualified for being a member of that House under paragraph 2 of the
Tenth Schedule shall also be disqualified to be appointed as a Minister under
clause (1) for duration of the period commencing from the date of his
disqualification till the date on which the term of his office as such member would
expire or where he contests any election to the Legislative Assembly of a State
or either House of the Legislature of a State having Legislative Council, as the
case may be, before the expiry of such period, till the date on which he is
declared elected, whichever is earlier.”.

4. After article 361A of the Constitution, the following article shall be inserted,
namely:--

361B. Disqualification for appointment on remunerative
political post :- A member of a House belonging to any political party who is
disqualified for being a member of the House under paragraph 2 of the Tenth
Schedule shall also be disqualified to hold any remunerative political post for
duration of the period commencing from the date of his disqualification till the
date on which the term of his office as such member would expire or till the date
on which he contests an election to a House and is declared elected, whichever
is earlier.

Explanation - For the purposes of this article,--

(a) the expression “House” has the meaning assigned to it in clause (a) of
paragraph 1 of the Tenth Schedule;

(b) the expression “remunerative political post” means any office—

(i) under the Government of India or the Government of a State where the
salary or remuneration for such office is paid out of the public revenue of the
Government of India or the Government of the State, as the case may be; or

(ii) under a body, whether incorporated or not, which is wholly or partially
owned by the Government of India or the Government of a State and the salary
or remuneration for such office is paid by such body,

except where such salary or remune ration paid is compensatory in nature.’
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5. In the Tenth Schedule to the Constitution,--

(a) in paragraph 1, in clause (b), the words and figure “paragraph 3 or, as
the case may be,” shall be omitted;

(b) in paragraph 2, in sub-paragraph (1), for the words and figures
“paragraphs 3, 4 and 5", the words and figures “paragraphs 4 and 5” shall be
substituted;

(c) paragraph 3 shall be omitted.

T. K. VISWANATHAN,

Secretary to the Govt. of India

kkkkkkkkkkkkkkkk
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OBJECTS AND REASONS OF THE BILL

Demands have been made from time to time in certain quarters for strengthening and
amending the Anti-defection Law as contained in the Tenth Schedule to the Constitution of
India, on the ground that these provisions have not been able to achieve the desired goal of
checking defections. The Tenth Schedule has also been criticised on the ground that it
allows bulk defections while declaring individual defections as illegal. The provisions for
exemption from disqualification in case of splits as provided in paragraph 3 of the Tenth
Schedule to the Constitution of India has, in particular, come under severe criticism on
account of its destabilising effect on the Government.

The Committee on Electoral Reforms (Dinesh Goswami Committee) in its report of
May, 1990, the Law Commission of India in its 170" Report on “Reform of Electoral Laws”
(1999) and the National Commission to Review the Working of the Constitution (NCRWC) in
its report of March 31, 2002 have, inter alia, recommended omission of said paragraph 3 of
the Tenth Schedule to the Constitution of India pertaining to exemption from disqualification
in case of splits. The NCRWC is also of the view that a defector should be penalised for his
action by debarring him from holding any public office as a Minister or any other
remunerative political post for at least the duration of the remaining term of the existing
Legislature or until, the next fresh elections whichever is earlier. It is proposed to accept
these suggestions.

The NCRWC has also observed that abnormally large Councils of Ministers were
being constituted by various Governments at Centre and States and this practice had to be
prohibited by law and that a ceiling on the number of Ministers in a State or the Union
Government be fixed at the maximum of 10% of the total strength of the popular House of
the Legislature.

In the light of the above, it is proposed to amend the Constitution by omitting
paragraph 3 of the Tenth Schedule to the Constitution of India and to provide that the size of
the Council of Ministers should not be more than 10% of the strength of House or Houses
concerned whether Unicameral or Bicameral. However, in case of smaller States like
Sikkim, Mizoram and Goa having 32, 40 and 40 Members in the Legislative Assemblies
respectively, a minimum strength of seven Ministers is proposed.

The Bill seeks to achieve the objects mentioned above.
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Legislative History

The Constitution (Ninety-first Amendment) Act, 2003, when introduced in the Lok
Sabha on 5 May 2003, was titled as the Constitution (Ninety-seventh Amendment) Bill,
2003%*. The Bill sought to amend articles 75 and 164 and to insert a new article 361B in the
Constitution. The Bill was referred to the Standing Committee on Home Affairs. The
Committee presented its Report to the Rajya Sabha and laid it on the table of the Lok
Sabha on 5 December 2003. Thereafter, the Bill was considered by the Lok Sabha on 16
December 2003. During consideration of the Bill, certain amendments including those
recommended by the Committee on Home Affairs, were moved by the Minister of Law and
Justice, Shri Arun Jaitley and adopted by the House:

Article 75

Accepting the recommendation of the Standing Committee on Home Affairs, the
proposed new clause (1A) in article 75 was substituted to replace the words "ten per cent of
the total number of members of both House of Parliament" by the words "fifteen per cent of
the total members of the House of the People” in connection with the ceiling on the number
of Ministers in the Council of Ministers at the Centre with a view to ensure uniformity of law
in the country’.

Accepting the recommendation of the Standing Committee, the proposed new clause
(1B) in article 75 was also substituted. Clause (1B), as introduced in the Lok Sabha,
provided as follows:

A member of either House of Parliament belonging to any political party who is
disqualified for being member of that House under Paragraph 2 of the Tenth Schedule shall
also be disqualified to be appointed as a Minister under clause (1) for duration of the period
commencing from the date of his disqualification till the date on which the term of his office
as such member would expire or till the date on which he contests an election to any House
of Parliament or Legislature of a State, whichever is earlier.

The aforesaid clause was substituted so as to provide for the words "or where he
contests any election to either House of Parliament before the expiry of such period, till the
date on which he is declared elected, whichever is earlier" in place of the words "or till the
date on which he contests an election to any House of Parliament or Legislature of a State,
whichever is earlier". This was done with a view to provide that the disqualification on
ground of defection as specified under Paragraph 2 of Tenth Schedule shall be removed
only when the member wins an election to any House of Parliament.
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Article 164

As recommended by the Standing Committee on Home Affairs, the proposed new
clause (1A) in article 164 in connection with the ceiling on the number of Ministers in the
Council of Ministers in a State was substituted to replace the words, "ten per cent of the
total number of members of the Legislative Assembly of that State or, in case of a State
having a Legislative Council, the total number of both Houses of the Legislature of that
State" by the words "fifteen per cent of the total number of members of the Legislative
Assembly of that State" with a view to ensure uniformity of law in the country. In the proviso

to the said clause, for the figure "seven", "twelve" was substituted now providing that the
number of Ministers including the Chief Minister in a State shall not be less than twelve. This
was done keeping in mind the equal workload, gamut of functions, etc. in all the States

irrespective of their size.

The Government also proposed and moved a maotion for insertion of a new proviso to
the proposed new clause (1A) in article 164. Accordingly, a new proviso was inserted to
clause (1A), which read as follows:

Provided further that where the total number of Ministers, including the Chief Minister,
in the Council of Ministers in any State at the commencement of the Constitution (Ninety-
first Amendment) Act, 2003 exceeds the said fifteen per cent or the number specified in the
first proviso, as the case may be, then the total number of Ministers in that State shall be
brought in conformity with the provisions of this clause within six months from such date as
the President may by public notification appoint.

Accepting the recommendation of the Standing Committee on Home Affairs, the
proposed new clause (1B) in article 164 was also substituted. Clause (1B), as introduced in
the Lok Sabha, provided as follows:

A member of the Legislative Assembly of a State or either House of the Legislature of
a State having Legislative Council belonging to any political party who is disqualified for
being a member of that House under Paragraph 2 of the Tenth Schedule shall also be
disqualified to be appointed as a Minister under clause (1) for duration of the period
commencing from the date of his disqualification till the date on which the term of his office
as such member would expire or till the date on which he contests an election to any House
of Parliament or Legislature of a State, whichever is earlier.

The aforesaid clause was substituted to replace the words "or where he contests any
election to the Legislative Assembly of a State or either House of the Legislature of a State
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having Legislative Council as the case may be, before the expiry of such period, till the date
on which he is declared elected, whichever is earlier" by the words "or till the date on which
he contests an election to any House of Parliament or Legislature of a State, whichever is
earlier". This was done with a view to provide that the disqualification on ground of defection
as specified under Paragraph 2 of Tenth Schedule is removed only when he/she wins an
election to the Legislature of a State.

Article 361B

Accepting the recommendations of the Standing Committee on Home Affairs, the
proposed new article 361B was also substituted. The said article, as introduced in the Lok
Sabha, read as follows :

361B. Disqualification for appointment on remunerative political post :-A
member of a House belonging to any political party who is disqualified for being a
member of the House under Paragraph 2 of the Tenth Schedule shall also be
disqualified to hold any remunerative political post for duration of the period
commencing from the date of his disqualification till the date on which the term of his
office as such member would expire or till the date on which he contests an election to
a House, whichever is earlier.

The aforesaid article was substituted so as to replace the words to a House, whichever
is earlier" by the words "to a House and is declared elected, whichever is earlier". This was
done with a view to provide that the disqualification on ground of defection as given under
Paragraph 2 of Tenth Schedule is removed only when he / she wins an election to any
House of Parliament or Legislature of a State.

Further, in the Explanation to article 361B, the expression -remunerative political post"
was added which reads as follows:

(b) The expression "remunerative political post" means any office :

(i) under the Government of India or the Government of a State where the
salary or remuneration for such office is paid out of the public revenue of the
Government of India or the Government of the State, as the case may be; or

(ii) under a body, whether incorporated or not, which is wholly or partially
owned by the Government of India or the Government of a State and the salary
or remuneration for such office is paid by such body.

except where such salary or remuneration paid is compensatary, in nature.
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The Bill, as amended, was passed by Lok Sabha on 16 December 2003 with a formal
amendment changing the short title from "Ninety- seventh" to "Ninety-first". The Bill, as
passed by the Lok Sabha, was considered and passed by the Rajya Sabha on 18
December 2003.

Important Provisions of the Act

Article 75 of the Constitution has been amended so as to insert new clauses (1A) and
(1B). Clause (1A) has provided that the total number of Ministers, including the Prime
Minister, in the Council of Ministers shall not exceed fifteen per cent of the total number of
members of the House of the People. Under clause (1B), a member of either House of
Parliament belonging to any political party who is disqualified for being a member of that
House under Paragraph 2 of the Tenth Schedule, shall also be disqualified to be appointed
as a Minister under clause (1) for duration of the period commencing from the date of his
disqualification till the date on which the term of his office as such member would expire or
where he contests any election to either House of Parliament before the expiry of such
period, till the date on which he is declared elected, whichever is earlier. (Section 2)

Two new clauses (1A) and (IB) have also been inserted in article 164 of the
Constitution. Clause (1A), inter alia, provides that the total number of Ministers, including the
Chief Minister, in a State shall not exceed fifteen per cent of the total number of members of
the Legislative Assembly of that State. The number of Ministers, including Chief Minister, in
a State shall not be less than twelve.

Under clause (1B), a member of the Legislative Assembly of a State or either House of
the Legislature of a State having Legislative Council, belonging to any political party who is
disqualified for being a member of that House under Paragraph 2 of the Tenth Schedule,
shall also be disqualified to be appointed as a Minister under clause (1) for duration of the
period commencing from the date of his disqualification till the date on which the term of his
office as such member would expire or where he contests any election to the Legislative
Assembly of a State or either House of the Legislature of a State having Legislative Council,
as the case may be, before the expiry of such period, till the date on which he is declared
elected, whichever is earlier. (Section 3)

A new article 361B has been inserted which. inter alia, provides that a member of a
House, belonging to any political party, who is disqualified for being a member of the House
under Paragraph 2 of the Tenth Schedule shall also be disqualified to hold any
remunerative political post for duration of the period commencing from the date of his
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disqualification till the date on which the term of his office as such member would expire or
till the date on which he contests an election to a House and is declared elected, whichever
is earlier. (Section 4)

The expression "remunerative political post” means any office under the Government
of India or the Government of a State where the salary or remuneration for such office is
paid out of the public revenue of the Government of India or the Government of the State,
as the case may be or under a body, whether incorporated or not, which is wholly or partially
owned by the Government of India or the Government of a State and the salary or
remuneration for such office is paid by such body, except where such salary or
remuneration paid is compensatory in nature. (Section 4)

The Act provides for omission of Paragraph 3 of the Tenth Schedule to the
Constitution thereby withdrawing the protection from disqualification on the ground of
defection in case of split in the political party. Accordingly, the words and figures,
"Paragraph 3, or, as the case may be," have been omitted from clause (b) in Paragraph 1.
In Paragraph 2, sub-paragraph (1), the words and figures "Paragraphs 3, 4 and 5", have
been substituted by “Paragraphs 4 and 5". (Section 5)
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MAHARASHTRA LEGISLATURE SECRETARIAT
Vidhan Bhavan, Bombay 400032 dated the 8th August 1986.
NOTIFICATION

No. 26947/E-1.-The following Rules which have been made under paragraph 8 of the
Tenth Schedule to the Constitution of India and placed on the Table of the Maharashtra
Legislative Council on 16th June 1986 and which have become effective from 16th July
1986 are published for general information :-

THE MEMBERS OF MAHARASHTRA LEGISLATIVE COUNCIL
(DISQUALIFICATION ON GROUND OF DEFECTION) RULES, 1986.

In exercise of the powers conferred by paragraph 8 of the Tenth Schedule to the
Constitution of India, the Chairman, Maharashtra Legislative Council hereby makes the
following rules, namely :-

1. Short title -These rules may be called the Members of Maharashtra
Legislative Council (Disqualification on Ground of Defection) Rules, 1986.

2. Definitions - In these rules, unless the context otherwise requires,-
(a) "Bulletin” means the Bulletin of the Maharashtra Legislative Council.

(b) "Committee" means the Committee of Privileges of the Maharashtra
Legislative Council.

(c) "Council” means the Maharashtra Legislative Council.
(d) "Form" means a form appended to these rules.

(e) "Date of Commencement” in relation to these rules, means the date on
which these rules take effect under sub-paragraph (2) of paragraph 8 of the
Tenth-Schedule.

(f) "Leader" in relation to a legislature party, means a member of the party
chosen by it as its leader and includes any other member of the party authorised
by the party to act in the absence of the leader as, or discharge the functions of
the leader of the party for the purposes of these rules.

(g9) "Member" means a member of the Maharashtra Legislative Council.

(h) "Tenth Schedule" means the Tenth Schedule to the Constitution of
India.
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(i) "Secretary" means the Secretary to the Maharashtra Legislative Council
and includes any person for the time being performing the duties of the
Secretary.

3. Information to be furnished by leader of a Legislature party - (1) The leader of
each legislature party (other than a legislature party consisting of only one member) shall
within thirty days from the date of commencement of these rules or where such legislature
party is formed after such date within thirty days from the date of its formation or, in either
case, within such further period as the Chairman may for sufficient cause allow, furnish the
following to the Chairman, namely:-

(a) a statement (in writing) containing the names of members of such legislature
party together with other particulars regarding such members as in Form I. and the
names and designations of the members of such party who have been authorised by it
for communicating with the Chairman for purpose of these rules :

(b) a copy of the rules and regulations (whether known as such or as constitution
or by any other name) of the political party concerned ; and

(c) Where such legislature party has any separate set of rules and regulations
(whether known as such or as constitution or by any other name) also a copy of such
rules and regulations.

(2) Where a legislature party consists of only one member, such member shall furnish
a copy of the rules and regulations mentioned in clause (b) of sub-rule (1) to the Chairman
within thirty days after the 1st sitting of the House, or, where he has become a member of
the Council after such date, within thirty days from the date on which he has taken his seat
in the Council or, in either case, within such further period as the Chairman may for
sufficient cause allow.

(3) In the event of any increase in the strength of a legislature party consisting of only
one member, the provisions of sub-rule (1) shall apply in relation to such legislature party as
if such legislature party had been formed on the first date on which its strength increased.

(4) Whenever any change takes place in the information furnished by the leader of the
legislature party under sub-rule (1) or by a member under sub-rule (2), he shall, as soon as
may be thereafter and in any case within thirty days from the date on which such change
has taken place or within such further period as the Chairman may for sufficient cause
allows, furnish in writing information to the Chairman with respect of such change.
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(5) Where a member belonging to any political party votes or abstains from voting in
the Council contrary to any direction issued by such political party or by any person or
authority authorised by it in this behalf, without obtaining, in either case, the prior permission
of such political party, person or authority, the leader of the Legislature party concerned or,
where such member is the leader, or as the case may be the sole member of such
legislature party, such member, shall as soon as may be after the expiry of fifteen days from
the date of such voting or abstention and in any case within thirty days from the date of such
voting or abstention, inform the Chairman as in Form Il whether such voting or abstention
has or has not been condoned by such political party, person or authority.

Explanation — A member may be regarded as having abstained from voting only
when he, being entitled to vote, voluntarily refrained from voting.

4. Information, etc. to be furnished by members.— (1) Every member who has
taken his seat in the Council before the date of commencement of these rules shall furnish
to the Secretary within thirty days from such date or within such further period as the
Chairman may for sufficient cause allow, a statement of particulars and declaration as in
form Ill.

(2) Every member who takes his seat in the Council after the commencement of these
rules shall, before making and subscribing an oath or affirmation under article 188 of the
Constitution and taking his seat in the Council, deposit with the Secretary his election
certificate or, as the case may be, a certified copy of the natification nominating him as a
member and also furnish to the Secretary a statement of particulars and declaration as in
Form Il

Explanation.— For the purposes of this sub-rule, "Election Certificate” means the
certificate of election issued under the Representation of the People Act, 1951 (43 of 1951)
and the rules made thereunder.

(3) A summary of the information furnished by the members under this rule shall be
published in the Bulletin and if any discrepancy therein is pointed out to the satisfaction of
the Chairman necessary corrigendum shall be published in the Bulletin.

5. Register of information as to members — (1) The Secretary shall maintain, as in
Form IV a register based on the information furnished under rules 3 and 4 in relation to the
members.

(2) The information in relation to each member shall be recorded on a separate page
in the register.
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6. Reference to be made by petitions— (1) No reference of any question has to
whether a member has become subject to disqualification under the Tenth Schedule shall
be made except by a petition in relation to such member made in accordance with the
provisions of this rule.

(2) A petition in relation to a member may be made in writing to the Chairman by any
other member.

Provided that, a petition in relation to the chairman shall be addressed to the
Secretary.

(3) Before making any petition in relation to any member, the petitioner shall satisfy
himself that there are reasonable grounds for believing that a question has arisen as to
whether such member has become subject to disqualification under the Tenth Schedule.

(4) Every petition, -

(a) shall contain a concise statement of the material facts on which the petitioner
relies; and

(b) shall be accompanied by copies of the documentary evidences, if any on
which the petitioner relies and where the petitioner relies on any information furnished
to him by any person, a statement containing the names and addresses of such
persons and the gist of such information as furnished by each such person.

(5) Every petition shall be signed by the petitioner and verified in the manner laid down
in the Code of Civil Procedure, 1908 (5 of 1908) for the verification of pleadings.

(6) Every annexure to the petition shall also be signed by the petitioner and verified in
the same manner as the petition.

7. Procedure — (1) On receipt of a petition under rule 6, the Chairman shall consider
whether the petition complies with the requirements of that rule.

(2) If the petition does not comply with the requirements of rule 6, the Chairman shall
dismiss the petition and intimate the petitioner accordingly.

(3) If the petition complies with the requirements of rule 6, the Chairman shall cause
the petition and of the annexures there to be forwarded—

(a) to the member in relation to whom the petition has been made ; and

(b) Where such member belongs to any legislature party and such petition has
not been made by the leader thereof, also to such leader ;
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and such member or leader shall within seven days of the receipt of such copies, or
within such further period as the Chairman may for sufficient cause allow, forward his
comments in writing there on to the Chairman.

(4) After considering the comments, if any, in relation to the petition, received under
sub-rule (3) within the period allowed (whether originally or on extension under the sub-
rule), the Chairman may either proceed to determine the question or, if he is satisfied,
having regard to the nature and circumstances of the case that it is necessary or expedient
so to do, refer the petition to the committee for making a preliminary inquiry and submitting a
report to him.

(5) The Chairman shall, as soon as may be after referring a petition to the Committee
under sub-rule (4), intimate the petition accordingly and make an announcement with
respect to such reference in the House or, if the House is not then in session, cause the
information as to the reference to be published in the Bulletin.

(6) Where the Chairman makes a reference under sub-rule (4) to the Committee, he
shall proceed to determine the question as soon as may be after receipt of the report from
the Committee.

(7) The procedure which shall be followed by the Chairman for determining any
question and the procedure which shall be followed by the committee for the purpose of
making a preliminary inquiry under sub-rule (4) shall be so far as may be, the same as the
procedure applicable for the determination by the Committee of any question as to breach
of privilege of the Council by a member, and neither the Chairman nor the Committee shall
come to any finding that a member has become subject to disqualification under the Tenth
Schedule without affording a reasonable opportunity to such member to represent his case
to be heard in person.

8. Decision of petitions— (1) At the conclusion of the consideration of the petition,
the Chairman shall be order in writing.-

(a) dismiss the petition, or

(b) declare that the member in relation to whom the petition has been made has
become subject to disqualification under the Tenth Schedule, and cause copies of the
order to be delivered or forwarded to the petitioner, the member in relation to whom
the petition has been made and to the leader of the Legislature party, if any,
concerned.
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(2) Every decision declaring a member to have become subject to disqualification
under the Tenth Schedule shall be reported to the Council forthwith if the Council is in
session and if the Council is not in session immediately after the Council reassembles.

(3) Every decision referred to in sub-rule (1) shall be published in the Bulletin and
notified in the Official Gazette and copies of such decision shall be forwarded by the
Secretary to the Election Commission of India and the Chief Electoral Officer, Maharashtra
State.

9. Directions as to detail working of these rules.—The Chairman may, from time to
time, issue such directions as he may consider necessary in regard to the detailed working
of these rules.

khkkkkkkkkkkkkkkk
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FORM I

[See Rule 3 (1)]

Name of the Legislature Party :

Name of the corresponding political party :

Serial Name of the Member Father's/ | Permanent Name of the
No. (in block letters) Husband’'s | Address Constituency
Name From which
elected
(1) ) 3) (4) ©)
Signature of Leader of the
Date: Legislature Party.
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FORM Il
[See Rule 3 (5)]
To,
The Chairman,

Maharashtra Legislative Council.

Sir,
At the sitting of the Council held ON ... (date)
AUMNG VOUING ON Lottt (Subject-matter)
*SHcec ,M.L.C o PR
member Of ..o, (Name of the member), M .L.C. Member
(Name of the political party) and member Of o
Of (Name of the political party) and leader
(Name of the Legislature party) had of/sole member of .......................
voted/abstained from voting. (Name of the Legislature party) had
voted/abstained from voting.

contrary to the direction issued by .........cccccovviviiiiiiinennns ** (* person/authority/party )
without obtaining the prior permission of the said *person/authority/party.

2. 0N (date) .cooviiiiii e s the aforesaid matter was
CONSIdEred DY .....eeiiiiiiiie e ** (*person/authority/party)
and the said voting */abstention was condoned */was not condoned by him */it.

Yours faithfully,

Date : (Signature)
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FORM Il
[See Rule 4]
1. Name of the member (in block letters )
2. Father's/Husband’s Name
3. Permanent Address
4. Date of election/nomination
5. Party affiliation as on —
(i) date of election/nomination.
*(ii) the 28th February 1986 :

(iii) date of signing this form

DECLARATION

Ly , hereby declare that the
information given above is true and correct.

In the event of any change in the information above, | undertake to inform the
Chairman immediately.

Signature/Thumb,

Date : Impression of Member.
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[See Rule 5 (1)]

Name of
the
Members
(in block
letters)

()

Father’'s/
husband'’s
name

)

Permanent
Address

®)

Name of Date of Date of
the Election taking
Consti- nomi- seat in
tuency nation the
from Council
which
elected
(4) ©) (6)

Date of
comme-
ncement
of term of
office

(@)

Name of
poli-tical
party to
which he
belongs

®)

Name of
Legis-
lature

party to

which he
belongs

9)

Re-
marks

(10)

Principal Secretary,
Maharashtra Legislative Council.

th
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MAHARASHTRA LEGISLATURE SECRETARIAT
Vidhan Bhavan, Bombay-400032 dated 4" April 1987.
NOTIFICATION

N0.12885/A-2.-The following Rules which have been made under paragraph 8 of the
Tenth Schedule to the Constitution of India and placed on the Table of the Maharashtra
Legislative Assembly on 24™ November 1986 and which have become effective from
4" April, 1987 are published for general information :—

THE MEMBERS OF MAHARASHTRA LEGISLATIVE ASSEMBLY
(DISQUALIFICATION ON GROUND OF DEFECTION) RULES, 1986.

In exercise of the powers conferred by paragraph 8 of the Tenth Schedule to the
Constitution of India, the Speaker, Maharashtra Legislative Assembly hereby makes the
following rules, namely :-

1. Short title—These rules may be called the Members of Maharashtra
Legislative Assembly (Disqualification on Ground of Defection) Rules, 1986.

2. Definitions—In these rules, unless the context otherwise requires,-
(a) "Bulletin" means the Bulletin of the Maharashtra Legislative Assembly.

(b) "Committee" means the Committee of Privileges of the Maharashtra
Legislative Assembly.

(c) "Assembly” means the Maharashtra Legislative Assembly.
(d) "Form" means a form appended to these rules.

(e) "Date of Commencement” in relation to these rules, means the date on
which these rules take effect under sub-paragraph (2) of paragraph 8 of the
Tenth-Schedule.

(f) "Leader" in relation to a Legislature party, means a member of the party
chosen by it as its leader and includes any other member of the party authorised
by the party to act in the absence of the leader as, or discharge the functions of
the leader of the party for the purposes of these rules.

(g) "Member" means a member of the Maharashtra Legislative Assembly.

(h) "Tenth Schedule" means the Tenth Schedule to the Constitution of
India.
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(i) "Secretary” means the Secretary to the Maharashtra Legislative
Assembly and includes any person for the time being performing the duties of the
Secretary.

3. Information to be furnished by leader of a Legislature party—(1) The
leader of each legislature party (other than a legislature party consisting of only one
member) shall within thirty days from the date of commencement of these rules or
where such legislature party is formed after such date within thirty days from the date
of its formation or, in either case, within such further period as the Speaker may for
sufficient cause allow, furnish the following to the Speaker, namely:-

(a) a statement (in writing) containing the names of members of such
legislature party together with other particulars regarding such members as in
Form I. and the names and designations of the members of such party who have
been authorised by it for communicating with the Speaker for purpose of these
rules :

(b) a copy of the rules and regulations (whether known as such or as
constitution or by any other name) of the political party concerned ; and

(c) Where such legislature party has any separate set of rules and
regulations (whether known as such or as constitution or by any other name) also
a copy of such rules and regulations.

(2) Where a legislature party consists of only one member, such member shall
furnish a copy of the rules and regulations mentioned in clause (b) of sub-rule (1) to
the Speaker within thirty days from the date of commencement of these rules, or,
where he has become a member of the Assembly after such date, within thirty days
from the date on which he has taken his seat in the Assembly or, in either case, within
such further period as the Speaker may for sufficient cause allow.

(3) In the event of any increase in the strength of a legislature party consisting of
only one member, the provisions of sub-rule (1) shall apply in relation to such
legislature party as if such legislature party had been formed on the first date on which
its strength increased.

(4) Whenever any change takes place in the information furnished by the leader
of the legislature party under sub-rule (1) or by a member under sub-rule (2), he shall,
as soon as may be thereafter and in any case within thirty days from the date on which
such change has taken place or within such further period as the Speaker may for
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sufficient cause allows, furnish in writing information to the Speaker with respect of
such change.

(5) Where a member belonging to any political party votes or abstains from
voting in the Assembly contrary to any direction issued by such political party or by any
person or authority authorised by it in this behalf, without obtaining, in either case, the
prior permission of such political party, person or authority, the leader of the
Legislature party concerned or, where such member is the leader, or as the case may
be the sole member of such legislature party, such member, shall as soon as may be
thereafter and in any case within thirty days from the date of such voting or abstention,
inform the Speaker as in Form Il whether such voting or abstention has or has not
been condoned by such political party, person or authority.

Explanation—A member may be regarded as having abstained from voting only
when he, being entitled to vote, voluntarily refrained from voting.

4. Information, etc. to be furnished by members—(1) Every member who has
taken his seat in the Assembly before the date of commencement of these rules shall
furnish to the Secretary within thirty days from such date or within such further period
as the Speaker may for sufficient cause allow, a statement of particulars and
declaration as in form Ill.

(2) Every member who takes his seat in the Assembly after the commencement
of these rules shall, before making and subscribing an oath or affirmation under article
188 of the Constitution and taking his seat in the Assembly, deposit with the Secretary
his election certificate or, as the case may be, a certified copy of the notification
nominating him as a member and also furnish to the Secretary a statement of
particulars and declaration as in Form llI.

Explanation.—For the purposes of his sub-rule, "Election Certificate" means the
certificate of election issued under the Representation of the people Act, 1951 (43 of
1951) and the rules made thereunder.

(3) A summary of the information furnished by the members under this rule shall
be published in the Bulletin and if any discrepancy there is pointed out to the
satisfaction of the Speaker necessary corrigendum shall be published in the Bulletin.

5. Register of information as to members—(1) The Secretary shall maintain,
as in Form IV a register based on the information furnished under rules 3 and 4 in
relation to the members.
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(2) The information in relation to each member shall be recorded on a separate
page in the register.

6. Reference to be made by petitions—(1) No reference of any question has to
whether a member has become subject to disqualification under the Tenth Schedule
shall be made except by a petition in relation to such member made in accordance
with the provisions of this rule.

(2) A petition in relation to a member may be made in writing to the Speaker by
any other member.

(3) Before making any petition in relation to any member, the petitioner shall
satisfy himself that there are reasonable grounds for believing that a question has
arisen as to whether such member has become subject to disqualification under the
Tenth Schedule.

(4) Every petition,—
(a) shall contain a concise statement of the material facts on which the

petitioner relies; and

(b) shall be accompanied by copies of the documentary evidences, if any
on which the petitioner relies and where the petitioner relies on any information
furnished to him by any person, a statement containing the names and
addresses of such persons and the gist of such information as furnished by each
person.

(5) Every petition shall be signed by the petitioner and verified in the manner laid
down in the Code of Civil Procedure, 1908 (5 of 1908) for the verification of pleadings.

(6) Every annexure to the petition shall also be signed by the petitioner and
verified in the same manner as the petition.

7. Procedure—(1) On receipt of a petition under rule 6, the Speaker shall
consider whether the petition complies with the requirements of that rule.

(2) If the petition does not comply with the requirements of rule 6, the Speaker
shall dismiss the petition and intimate the petitioner accordingly.

(3) If the petition complies with the requirements of rule 6, the Speaker shall
cause the petition and of the annexures there to be forwarded.—

(a) to the member in relation to whom the petition has been made ; and
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(b) Where such member belongs to any legislature party and such petition
has not been made by the leader thereof, also to such leader;

and such member or leader shall within seven days of the receipt of such copies,
or within such further period as the Speaker may for sufficient cause allow, forward his
comments in writing there on to the Speaker.

(4) After considering the comments, if any, in relation to the petition, received
under sub-rule (3) within the period allowed (whether originally or on extension under
that sub-rule), the Speaker may either proceed to determine the question or, if he is
satisfied, having regard to the nature and circumstances of the case that it is
necessary or expedient so to do, refer the petition to the committee for making a
preliminary inquiry and submitting a report to him.

(5) The Speaker shall, as soon as may be after referring a petition to the
Committee under sub-rule (4), intimate the petition accordingly and make an
announcement with respect to such reference in the House or, if the House is not then
in session, cause the information as to the reference to be published in the Bulletin.

(6) Where the Speaker makes a reference under sub-rule (4) to the Committee,
he shall proceed to determine the question as soon as may be after receipt of the
report from the Committee.

(7) The procedure which shall be followed by the Speaker for determining any
guestion and the procedure which shall be followed by the committee for the purpose
of making a preliminary inquiry under sub-rule (4) shall be so far as may be, the same
as the procedure applicable for the determination by the Committee of any question as
to breach of privilege of the Assembly by a member, and neither the Speaker nor the
Committee shall come to any finding that a member had become subject to
disqualification under the Tenth Schedule without affording a reasonable opportunity to
such member to represent his case to be heard in person.

8. Decision of petitions— (1) At the conclusion of the consideration of the
petition, the Speaker shall by order in writing.—

(a) dismiss the petition, or

(b) declare that the member in relation to whom the petition has been
made has become subject to disqualification under the Tenth Schedule, and
cause copies of the order to be delivered or forwarded to the petitioner, the
member in relation to whom the petition has been made and to the leader of the
Legislature party, if any, concerned.
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(2) Every decision declaring a member to have become subject to disqualification
under the Tenth Schedule shall be reported to the Assembly forthwith if the Assembly
is in session and if the Assembly is not in session immediately after the Assembly
reassembles.

(3) Every decision referred to in sub-rule (1) shall be published in the Bulletin and
notified in the Official Gazette and copies of such decision shall be forwarded by the
Secretary to the Election Commission of India and the Chief Electoral Officer,
Maharashtra State.

9. Directions as to detail working of these rules.—The Speaker may, from
time to time, issue such directions as he may consider necessary in regard to the
detailed working of these rules.

*hkkkkkkkkkkkkkkk



OR

FORM I
[See Rule 3 (1)]
Name of the Legislature Party :

Name of the corresponding political party :

Serial Name of the Member Father’'s/ Permanent
No. (in block letters) Husband’s Address
Name

1) (2) ®3) (4)

Name of the
Constituency
From which
elected

Q)

Signature of Leader of the

Date: Legislature Party.
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FORM II
[See Rule 3 (5)]
To,
The Chairman,

Maharashtra Legislative Council.

Sir,
At the sitting of the Council held 0N ... (date)
AUMNG VOUING ON Lottt (Subject-matter)
FSR e , M .LA o PR
member Of ..o, (Name of the member), M .L.A. Member
(Name of the political party) and member Of o
Of (Name of the political party) and leader
(Name of the Legislature party) had of/sole member of .......................
voted/abstained from voting. (Name of the Legislature party) had
voted/abstained from voting.

contrary to the direction issued by ..........cccoociiiins ** (* person/authority/party )
without obtaining the prior permission of the said *person/authority/party.

3. 0N (date) .coiiiiiiiii s the aforesaid matter was
CONSIdered DY .....eeiiiiiiii e ** (*person/authority/party)
and the said voting */abstention was condoned */was not condoned by him */it.

Yours faithfully,

Date : (Signature)
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FORM Il
[See Rule 4]
1. Name of the member (in block letters )
2. Father's/Husband’s Name
3. Permanent Address
4. Date of election/nomination
5. Party affiliation as on —
(i) date of election/nomination.
*(ii) the 28th February 1986 :

(iii) date of signing this form

DECLARATION

Ly e ————— , hereby declare that the
information given above is true and correct.

In the event of any change in the information above, | undertake to inform the
Chairman immediately.

Signature/Thumb,

Date : Impression of Member.
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SUPREME COURT CASES

I. Kihota Hollohon v. Zachilhu,
AIR 1993 SC 412: 1992 Supp (2) SCC 651:

(1992) 1 SCR 686

In this case the constitutional validity of the Tenth Schedule of the Constitution
introduced by the Constitution (Fifty-Second Amendment) Act, 1985, was challenged. The
Supreme Court with a majority of 3:2 upheld the constitutional validity of the amendment and
of the provisions of the Tenth Schedule, except for Paragraph 7 which was declared invalid.

Decided On: 18-2-1992

Hon'ble Judges: L.M. Sharma J., M.N. Venkatachaliah J., J.S. Verma J., K.
Jayachandra Reddy J. and S.C. Agrawal J.

Majority: Venkatachaliah J., Reddy J. and Agrawal J.
Minority: Lalit Mohan Sharma J. and J.S. Verma J.
Facts - List of Dates:

08-12-1967 Lok Sabha passed a unanimous resolution and set up a high-level
Committee consisting of representatives of political parties and
constitutional experts to consider the problem of Legislators changing
their allegiance from one party to another and their frequent crossing of
the floor in all its aspects and make recommendations in this regard.

07-01-1967 The committee gave its report and inter-alia, observed

"Following the Fourth General Election, in the short period between
March 1967 and February, 1968, the Indian political scene was
characterised by numerous instances of change of party allegiance by
Legislators in several States. Compared to roughly 542 cases in the
entire period between the First and Fourth General Election, at least 438
defections occurred in these 12 months alone. Among Independents, 157
out of a total of 376 elected joined various parties in this period. That the
lure of office played a dominant part in decisions of Legislators to defect
was obvious from the fact that out of 210 defecting Legislators of the
States of Bihar, Haryana, Madhya Pradesh, Punjab, Rajasthan, Uttar



16-05-1973

01-03-1985

12-11-1991

¢y

Pradesh and West Bengal, 116 were included in the Council of Ministers
which they helped to bring into being by defections. The other disturbing
features of this phenomenon were: multiple acts of defections by the
same person or set of persons (Haryana affording a conspicuous
example); few resignations of the membership of the Legislature or
explanations by individual defectors, indifference on the part of defectors
to political proprieties, constituency preference or public opinion; and the
belief held by the people and expressed in the press that corruption and
bribery were behind some of these defections.”

Keeping in view the recommendations of the committee on defections,
the Constitution 32nd Amendment Bill was introduced in the Lok Sabha. It
provided for disqualifying a Member from continuing as a Member of
either House of Parliament or the State Legislature on his voluntarily
giving up his membership of the political party by which he was set up as
a candidate at such election or of which he became a Member after such
election, or on his voting or abstaining from voting in such House contrary
to any direction issued by such political party or by any person or
authority authorised by it in this behalf without obtaining prior permission
of such party, person or authority. The said Bill, however, lapsed on
account of dissolution of the House.

The Constitution (Fifty-second Amendment) Act,1985 comes into force.
The Bill was passed by Lok Sabha and Rajya Sabha on 30 and 31
January, 1985 and received the President’'s assent on 15 February 1985.

A number of Writ Petitions, Transfer Petitions, Civil Appeals, Special
Leave Petitions were filed and heard together by the Supreme Court as
they raised a common question namely the constitutional validity of the
Constitution (52nd Amendment) Act, 1985, in so far as it sought to
introduce the Tenth Schedule in the Constitution of India. The Supreme
Court gave an order pronouncing their findings and conclusions and
upholding the constitutional validity of the amendment and of the
provisions of the Tenth Schedule, except for paragraph 7 which was
declared invalid for want of ratification in terms of and as required by the
proviso to article 368(2) of the Constitution. See (1992) 1 SCC 309
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In the order dated 12-11-1991 only the Constitutional Bench's
conclusions were set out. The reasons for the conclusions were set out in
the judgment.

Issues:
The Constitution Bench itself framed the following issues -

(A) The Constitution (Fifty-Second Amendment) Act, 1985, insofar as it seeks to
introduce the Tenth Schedule is destructive of the basic structure of the Constitution as it is
violative of the fundamental principles of Parliamentary democracy, a basic feature of Indian
constitutionalism and is destructive of the freedom of speech, right to dissent and freedom
of conscience as the provisions of the Tenth Schedule seek to penalize and disqualify
elected representatives for the exercise of these rights and freedoms which are essential to
the sustenance of the system of Parliamentary democracy.

(B) Having regard to the legislative history and evolution of the principles underlying
the Tenth Schedule, paragraph 7 thereof in terms and in effect, brings about a change in the
operation and effect of articles 136, 226 and 227 of the Constitution of India and, therefore,
the Bill introducing the amendment attracts the proviso to article 368(2) of the Constitution
and would require to be ratified by the Legislatures of the States before the Bill is presented
for Presidential assent.

(C) In view of the admitted non-compliance with the proviso to article 368(2) not only
paragraph 7 of the Tenth Schedule, but also the entire Bill resulting in the Constitution (Fifty-
second Amendment) Act, 1985, stands vitiated and the purported amendment is abortive
and does not in law bring about a valid amendment.

Or whether, the effect of such non-compliance invalidates paragraph 7 alone and the
other provisions which, by themselves, do not attract the proviso do not become invalid.

(D) That even if the effect of non-ratification by the Legislature of the States is to
invalidate paragraph 7 alone, the whole of the Tenth Schedule fails for non-severability.
Doctrine of severability, as applied to ordinary statutes to promote their constitutionality, is
inapplicable to constitutional amendments.

Even otherwise, having regard to legislative intent and scheme of the Tenth Schedule,
the other provisions of the Tenth Schedule, after the severance and excision of paragraph
7, become truncated, and unworkable and cannot stand and operate independently. The
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Legislature would not have enacted the Tenth Schedule without paragraph 7 which forms its
heart and core.

(E) That the deeming provision in paragraph 6(2) of the Tenth Schedule attracts the
immunity under articles 122 and 212. The Speaker and the Chairman in relation to the
exercise of the powers under the Tenth Schedule shall not be subjected to the jurisdiction of
any Court.

The Tenth Schedule seeks to and does create a new and non- justiciable area of
rights, obligations and remedies to be resolved in the exclusive manner envisaged by the
Constitution and is not amenable to, but constitutionally immune from curial adjudicative
processes.

(F) That even if paragraph 7 erecting a bar on the jurisdiction of Courts is held
inoperative, the Courts’ jurisdiction is, in any event, barred as paragraph 6(1) which imparts
a constitutional finality’ to the decision of the Speaker or the Chairman, as the case may be,
and that such concept of ‘finality’ bars examination of the matter by the Courts.

(G) The concept of free and fair elections as a necessary concomitant and attribute of
democracy which is a basic feature includes an independent impartial machinery for the
adjudication of the electoral disputes. The Speaker and the Chairman do not satisfy these
incidents of an independent adjudicatory machinery.

The investiture of the determinative and adjudicative jurisdiction in the Speaker or the
Chairman, as the case may be, would, by itself, vitiate the provision on the ground of
reasonable likelihood of bias and lack of impartiality and therefore denies the imperative of
an independent adjudicatory machinery. The Speaker and Chairman are elected and hold
office on the support of the majority party and are not required to resign their Membership of
the political party after their election to the office of the Speaker or Chairman.

(H) That even if paragraph 7 of the Tenth Schedule is held not to bring about a change
or affect articles 136, 226 and 227 of the Constitution, the amendment is unconstitutional as
it erodes and destroys judicial review which is one of the basic features of the Constitution.

Contentions of parties on Issue 'A’

The petitioners contended that the provisions of the Tenth Schedule constituted a
flagrant violation of those fundamental principles and values which are basic to the
sustenance of the very system of Parliamentary democracy.
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The Tenth Schedule, it was urged, negates the foundational assumptions of
parliamentary democracy namely-

Freedom of speech;
Right to dissent; and
Freedom of conscience.

Furthermore, unprincipled political defections may be an evil, but it will be the
beginning of much greater evils if the remedies, graver than the disease itself, are adopted.
The Tenth Schedule seeks to throw away the baby with the bath- water. It was argued that
‘crossing the floor,” as it has come to be called, mirrors the meanderings of a troubled
conscience on issues of political morality and to punish an elected representative for what
really amounts to an expression of conscience negates the very democratic principles which
the Tenth Schedule is supposed to preserve and sustain. [Relied upon Edmund Bruke,
Speech to the Electors of Bristol, 1774 See: Parliament Functions, Practice & Procedures
by JAG Griffith and Michael Ryle, 1989 Edn., page 70]

The petitioners further relied upon certain observations of Lord Shaw in Amalgamated
Society of Railway Servants v. Osborne, 1910 AC 87 to contend that a provision which
seeks to attach a liability of disqualification of an elected Member for freely expressing his
views on matters of conscience, faith and political belief are restraints on the freedom of
speech. These restraints are opposed to public policy.

Another contention raised by the petitioner was that the rights and immunities under
article 105(2) of the Constitution which according to him are placed by judicial decisions
even higher than the fundamental-right in article 19(1)(a), have violated the Tenth Schedule.

It was then urged that the distinction between the conception of "defection" and "split"
in the Tenth Schedule is so thin and artificial that the differences on which the distinction
rests are indeed an outrageous defiance of logic. If floor-crossing by one Member is an evil,
then a collective perpetration of it by 1/3rd of the elected Members of a party is no better
and should be regarded as an aggravated evil both logically and from the part of its
aggravated consequences. But the Tenth Schedule employs its own inverse ratiocination
and perverse logic to declare that where such evil is perpetrated collectively by an artificially
classified group of not less than 1/3rd or 2/3rd Members of that political party that would not
be a "defection" but a permissible "split" or "merger."
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Judgment on Issue 'A’

The Supreme Court acknowledged that the petitioners had raised questions of far
reaching significance and great constitutional importance. The court observed that on the
one hand there was the real and imminent threat to the very fabric of Indian democracy
posed by certain levels of political behaviour conspicuous by their utter and total disregard
of well recognised political proprieties and morality. These trends were seen to degrade the
tone of political life and, in their wider propensities, were and still are dangerous to and
undermine the very survival of the cherished values of democracy.

On the other hand, there was, as in all political and economic experimentations,
certain side-effects and fall-out which might affect and hurt even honest dissenters and
conscientious objectors. These are the usual plus and minus of all areas of experimental
legislation. In these areas the distinction between what is constitutionally permissible and
what is outside it is marked by a 'hazy grey-line’ and it is the Court's duty to identify, "darken
and deepen" the demarcating line of constitutionality. This was a task in which some
element of Judges’ own perceptions of the constitutional ideals inevitably participate. It was
held that there is no single litmus test of constitutionality. Any suggested sure decisive test
might after all furnish a 'transitory delusion of certitude’ where the 'complexities of the
strands in the web of constitutionality which the Judge must alone disentangle’ do not lend
themselves to easy and sure formulations one way or the other. It is here that it becomes
difficult to refute the inevitable legislative element in all constitutional adjudications. All
distinctions of law, even Constitutional law are, in the ultimate analyses, "matters of degree".
At what line the 'white’ fades into the 'black’ is essentially a legislatively perceived
demarcation. [See Oliver Wendell Holmes - Free Speech and the Living Constitution (1991
Edition: New York University Publication)]

Thereafter the Supreme Court went on to reject the contention of the petitioner that the
rights and immunities under article 105(2) of the Constitution which according to him are
placed by judicial decisions even higher than the fundamental-right in article 19(1)(a), had
violated the Tenth Schedule. The Supreme Court had two objections to the acceptability of
this contention. The first was that the Tenth Schedule does not impinge upon the rights or
immunities under article 105(2). The freedom of speech of a Member is not an absolute
freedom. That apart, the provisions of the Tenth Schedule do not purport to make a Member
of a House liable in any 'Court’ for anything said or any vote given by him in Parliament. It is
difficult to conceive how article 105(2) is a source of immunity from the consequences of
unprincipled floor-crossing.
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For the second objection reference was made to Joti Basu v. Debi Ghosa wherein it
was observed:

"A right to elect, fundamental though it is to democracy, is, anomalously
enough, neither a fundamental right nor a Common Law Right. It is pure and simple, a
statutory right. So is the right to be elected. So is the right to dispute an election.
Outside of statute, there is no right to elect, no right to be elected and no right to
dispute an election. Statutory creations they are, and therefore, subject to statutory
limitation.”

Thereafter the court concluded by stating that democracy is a basic feature of the
Constitution. Whether any particular brand or system of Government by itself, has this
attribute of a basic feature, as long as the essential characteristics that entitle a system of
government to be called democratic are otherwise satisfied is not necessary to be gone into.
It was further observed that elections conducted at regular, prescribed intervals are
essential to the democratic system envisaged in the Constitution. So is the need to protect
and sustain the purity of the electoral process. That may take within it the quality, efficacy
and adequacy of the machinery for resolution of electoral disputes. From that it does not
necessarily follow that the rights and immunities under sub-article (2) of article 105 of the
Constitution, are elevated into fundamental rights and that the Tenth Schedule would have
to be struck down for its inconsistency with article 105(2) as urged by the petitioners. The
contention stood rejected on both these grounds.

Parliamentary democracy envisages that matters involving implementation of policies
of the Government should be discussed by the elected representatives of the people.
Debate, discussion and persuasion are, therefore, the means and essence of the
democratic process. During the debates the Members put forward different points of view.
Members belonging to the same political party may also have, and may give expression to,
differences of opinion on a matter. Not unoften the views expressed by the Members in the
House have resulted in substantial modification, and even the withdrawal, of the proposals
under consideration. Debate and expression of different points of view, thus, serve an
essential and healthy purpose in the functioning of parliamentary democracy. At times such
an expression of views during the debate in the House may lead to voting or abstinence
from voting in the House otherwise than on party lines.

But a political party functions on the strength of shared beliefs. Its own political stability
and social utility depends on such shared beliefs and concerted action of its Members in
furtherance of those commonly held principles. Any freedom of its Members to vote as they
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please independently of the political party’'s declared policies will not only embarrass its
public image and popularity but also undermine public confidence in it which, in the ultimate
analysis, is its source of sustenance — nay, indeed, its very survival. Intra-party debates are
of course a different thing. But a public image of disparate stands by Members of the same
political party is not looked upon, in political tradition, as a desirable state of things.

Clause (b) of sub-Para (1) of Paragraph 2 of the Tenth Schedule gives effect to this
principle and sentiment by imposing a disqualification on a Member who votes or abstains
from voting contrary to "any directions” issued by the political party. The provision, however,
recognises two exceptions: one when the Member obtains from the political party prior
permission to vote or abstain from voting and the other when the Member has voted without
obtaining such permission but his action has been condoned by the political party. This
provision itself accommodates the possibility that there may be occasions when a Member
may vote or abstain from voting contrary to the direction of the party to which he belongs.
This, in itself again, may provide a clue to the proper understanding and construction of the
expression "Any Direction" in clause (b) of paragraph 2(1) — whether really all directions or
whips from the party entail the statutory consequences or whether having regard to the
extraordinary nature and sweep of the power and the very serious consequences that flow
including the extreme penalty of disqualification the expression should be given a meaning
confining its operation to the contexts indicated by the objects and purposes of the Tenth
Schedule.

Indeed, in a sense an anti-defection law is a statutory variant of its moral principle and
justification underlying the power of recall. What might justify a provision for recall would
justify a provision for disqualification for defection. Unprincipled defection is a political and
social evil. It is perceived as such by the legislature. People, apparently, have grown
distrustful of the emotive political exultations that such floor-crossings belong to the sacred
area of freedom of conscience, or of the right to dissent or of intellectual freedom. The anti-
defection law seeks to recognise the practical need to place the proprieties of political and
personal conduct — whose awkward erosion and grotesque manifestations have been the
base of the times — above certain theoretical assumptions which in reality have fallen into a
morass of personal and political degradation. We should defer to this legislature wisdom
and perception. The choices in constitutional adjudications quite clearly indicate the need
for such deference.

The bench rejected the contention that the distinction between the conception of
"defection" and "split" in the Tenth Schedule is so thin and artificial that the differences on
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which the distinction rests are an outrageous defiance of logic. The Supreme Court
observed that this submission was so attractively articulated but on closer examination does
not hold good. The underlying premise in declaring an individual act of defection as
forbidden is that lure of office or money could be presumed to have prevailed. Legislature
has made this presumption on its own perception and assessment of the extant standards
of political proprieties and morality. At the same time legislature envisaged the need to
provide for such “floor-crossing" on the basis of honest dissent. That a particular course of
conduct commended itself to a number of elected representatives might, in itself, lend
credence and reassurance to a presumption of bona fides. The court summarized its
rejection of this contention by stating that—

"The presumptive impropriety of motives progressively weakens according as the
numbers sharing the action and there is nothing capricious and arbitrary in this legislative
perception of the distinction between 'defection’ and 'split. Where is the line to be drawn?
What number can be said to generate a presumption of bona fides? Here again the Courts
have nothing else to go by except the legislative wisdom and, again, as Justice Holmes
said, the Court has no practical criterion to go by except "what the crowd wanted". We find
no substance in the attack on the statutory distinction between 'defection’ and 'split’. "

The court on issue A for reasons stated above held:
That the paragraph 2 of the Tenth Schedule to the Constitution is valid.

Its provisions do not suffer from the vice of subverting democratic rights of
elected Members of Parliament and the Legislatures of the States.

It does not violate their freedom of speech, freedom of vote and conscience as
contended.

The provisions of Paragraph 2 do not violate any rights or freedom under articles
105 and 194 of the Constitution.

The provisions are salutary and are intended to strengthen the fabric of Indian
parliamentary democracy by curbing unprincipled and unethical political
defections.

The contention that the provisions of the Tenth Schedule, even with the exclusion
of paragraph 7, violate the basic structure of the Constitution in that they affect
the democratic rights of elected Members and, therefore, of the principles of
Parliamentary democracy is unsound and is rejected.



g3

Judgment on Issue 'B’

The thrust of the point is that paragraph 7 brings about a change in the provisions of
Chapter IV of Part V and Chapter V of Part VI of the Constitution and that, therefore, the
amending Bill falls within proviso to article 368(2).

The Supreme Court decided to deal with (and reject), at the outset, a submission on a
point of construction of Paragraph 7. It was urged that Paragraph 7, properly construed,
does not seek to oust the jurisdiction of Courts under article 136, 226 and 227 but merely
prevents an interlocutory intervention or a quia-time action. It was further submitted that the
words "in respect of any matters connected with the disqualification of a Member" seek to
bar jurisdiction only till the matter is finally decided by the Speaker or Chairman, as the case
may be, and does not extend beyond that stage and that in dealing with the dimensions of
exclusion of the exercise of judicial power the broad considerations are that provisions
which seek to exclude Courts’ jurisdiction shall be strictly construed. Any construction which
a result in denying the Courts is, it is urged, not favoured. [Relied upon: Madhav Rao Jiwaji
Rao Scindia Bahadur v. Union of India, (1971) 3 SCR 9]

The Supreme Court went on to reject this contention while acknowledging that it is true
that the provision which seeks to exclude the jurisdiction of Courts is strictly construed. But
the rules of construction are attracted where two or more reasonably possible constructions
are open on the language of the statute. But, here both on the language of Paragraph 7 and
having regard to the legislative evolution of the provision, the legislative intent is plain and
manifest. The words "no Court shall have any jurisdiction in respect of any matter connected
with the disqualification of a member" are of wide import and leave no constructional
options. This is reinforced by the legislative history of the anti-defection law. The deliberate
and purposed presence of Paragraph 7 is clear from the history of the previous proposed
legislations on the subject. A comparison of the provisions of the Constitution (Thirty-second
Amendment) Bill, 1973 and the Constitution (Forty-eight Amendment) Bill, 1978, (both of
which had lapsed) on the one hand and the Constitution (52nd Amendment) Bill, 1985,
would bring-out the avowed and deliberate intent of Paragraph 7 in the Tenth Schedule. The
previous Constitution (38th and 48th Amendment) Bills contained similar provisions for
disqualification on grounds of defection, but, these Bills did not contain any clause ousting
the jurisdiction of the Courts. Determination of disputed disqualifications was left to the
Election Commission as in the case of other disqualifications under articles 102 and 103 in
the case of Members of Parliament and articles 191 and 192 in the case of Members of
Legislature of the States. The Constitution (Fifty-second Amendment) Bill for the first time
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envisaged the investiture of the power to decide disputes on the Speaker or the Chairman.
The purpose of the enactment of paragraph 7, as the debates in the Houses indicate, was
to bar the jurisdiction of the Courts under articles 136, 226 and 227 of the Constitution of
India. Thus it was held that this contention would go against all these over-whelming
interpretative criteria apart from its unacceptability on the express language of Paragraph 7.

It was urged that no question of change in articles 136, 226 and 227 of the
Constitution within the meaning of clause (b) of the proviso to article 368(2) arises at all in
view of the fact that the area of these rights and obligations being constitutionally rendered
non-justiciable, there is no judicial review under articles 136, 226 and 227 at all in the first
instance so as, to admit of any idea of its exclusion. [Relied upon: Sankari Prasad Singh
Deo v. Union of India, (1952) 1 SCR 89 and Sajjan Singh v. State of Rajasthan, (1965) 1
SCR 933.

In the present cases, though the amendment does not bring in any change directly in
the language of articles 136, 226 and 227 of the Constitution, however, in effect paragraph
7 curtails the operation of those articles respecting matters falling under the Tenth
Schedule. There is a change in the effect in articles 136, 226 and 227 within the meaning of
clause (b) of the proviso to article 368(2). Paragraph 7, therefore, attracts the proviso and
ratification was necessary.

For reasons stated above on Point B, the Supreme Court held:

"That having regard to the background and evolution of the principles
underlying the Constitution (52nd Amendment) Act, 1985, insofar as it seeks to
introduce the Tenth Schedule in the Constitution of India, the provisions of
Paragraph 7 of the Tenth Schedule of the Constitution in terms and in effect bring
about a change in the operation and effect of articles 136, 226 and 227 of the
Constitution of India and, therefore, the amendment would require to be ratified in
accordance with the proviso to sub-article (2) of article 368 of the Constitution of
India."

Judgment on Issues 'C’ and 'D’

The Supreme Court observed that the criterion for determining the validity of a law is
the competence of the law-making authority. The competence of the law-making authority
would depend on the ambit of the legislative power, and the limitations imposed thereon as
also the limitations on mode of exercise of the power. Though the amending power in a
Constitution is in the nature of a constituent power and differs in content from the legislative
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power, the limitations imposed on the constituent power may be substantive as well as
procedural. Substantive limitations are those which restrict the field of exercise of the
amending power and exclude some areas from its ambit. Procedural limitations are those
which impose restrictions with regard to the mode of exercise of the amending power. Both
these limitations, however, touch and affect the constituent power itself, disregard of which
invalidates its exercise.

The Constitution provides for amendment in articles 4, 169, 368, paragraph 7 of Fifth
Schedule and paragraph 21 of Sixth Schedule. Article 4 makes provisions for amendment of
the First and the Fourth Schedules, article 169 provides for amendment in the provision of
the Constitution which may be necessary for abolition or creation of Legislative Councils in
States, paragraph 7 of the Fifth Schedule provides for amendment of the Fifth Schedule and
paragraph 21 of the Sixth Schedule provides for amendment of the Sixth Schedule. All
these provisions prescribe that the said amendments can be made by a law made by
Parliament which can be passed like any other law by a simple majority in the Houses of
Parliament. Article 368 confers the power to amend the rest of the provisions of the
Constitution. In sub-article (2) of article 368, a special majority - two-thirds of the members
of each House of Parliament present and voting and majority of total membership of such
House - is required to effectuate the amendments. The proviso to sub-article (2) of article
368 imposes a further requirement that if any change in the provisions set out in clauses (a)
to (e) of the proviso, is intended it would then be necessary that the amendment be ratified
by the legislature of not less than one-half of the States.

Although there is no specific enumerated substantive limitation on the power in article
368, but as arising from very limitation in the word 'amend’, a substantive limitation is
inherent on the amending power so that the amendment does not alter the basic structure
or destroy the basic features of the Constitution. The amending power under article 368 is
subject to the substantive limitation in that the basic structure cannot be altered or the basic
features of the Constitution destroyed. The limitation requiring a special majority is a
procedural one. Both these limitations impose a fetter on the competence of Parliament to
amend the Constitution and any amendment made in disregard of these limitations would
go beyond the amending power.

While examining the constitutional validity of laws the principle that is applied is that if
it is possible to construe a statute so that its validity can be sustained against a
constitutional attack it should be so construed and that when part of a statute is valid and
part is void, the valid part must be separated from the invalid part. This is done by applying
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the doctrine of severability. [See Cooley’s Constitutional Limitations, 8th Edn., Vol. I, pp.
359-360; R.M.D. Chamarbaugwalla v. Union of India, (1957) 1 SCR 930

The doctrine of severability has been applied by this Court in cases of, challenge to
the validity of an amendment on the ground of disregard to the substantive limitations on the
amending power, namely, alteration of the basic structure. But only the offending part of the
amendment which had the effect of altering the basic structure was struck down while the
rest of the amendment was upheld; [See: Keshavananda Bharti Sripadagalavaru v. State of
Kerala, (1973) 4 SCC 225; Minerva Mills Ltd. v. Union of India, (1981) 1 SCR 2061.

The court went on to ask ’Is there anything in the procedural limitations imposed by
sub-article (2) of article 368 which excludes the doctrine of severability in respect of a law
which violates the said limitations? Answering this the court observed that such a violation
may arise when there is a composite Bill or what is in statutory context or jargon called a
'Rag-Bag’ measure seeking amendments to several statutes under one amending measure
which seeks to amend various provisions of the Constitution some of which may attract
clauses (a) to (e) of the proviso to article 368(2) and the Bill, though passed by the requisite
majority in both the Houses of Parliament has received the assent of the President without it
being sent to States for ratification or having been so sent fails to receive such ratification
from not less than half the States before the Bill is presented for assent. Such an
Amendment Act is within the competence of Parliament insofar as it relates to provisions
other than those mentioned in clauses (a) to (e) of proviso to article 368(2) but in respect of
the amendments introduced in provisions referred to in clauses (a) to (e) of proviso to article
368(2), Parliament alone is not competent to make such amendments on account of some
constitutionally recognised federal principle being invoked. If the doctrine of severability can
be applied it can be upheld as valid in respect of the amendments within the competence of
Parliament and only the amendments which Parliament alone was not competent to make
could be declared invalid.

Further the court asked- 'Is there anything compelling in the proviso to article 368(2)
requiring it to be construed as excluding the doctrine of severability to such an amendment’?
The court held that it is settled rule of statutory construction that "the proper function of a
proviso is to except and deal with a case which would otherwise fall within the general
language of the main enactment, and its effect is confined to that case" and that where "the
language of the main enactment is clear and unambiguous, a proviso can have no
repercussion on the interpretation of the main enactment, so as to exclude from it by
implication what clearly falls within its express terms". [Relied upon: Madras & Southern
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Mahratta Railway Co. v. Bezwada Municipality, (1944) 71 IA 113; Commissioner of Income-
Tax, Mysore v. Indo-Mercantile Bank Ltd., 1959 Supp (2) SCR 256]

The Supreme Court further held that the proviso to article 368(2) appears to have been
introduced with a view to giving effect to the federal principle. In the matter of amendment of
provisions specified in clauses (a) to (e) relating to legislative and executive powers of the
States vis-a-vis the Union, the Judiciary, the election of the President and the amending
power itself, which have a bearing on the States, the proviso imposes an additional
requirement of ratification of the amendment which seeks to effect a change in those
provisions before the Bill is presented for the assent of the President. It is salutary that the
scope of the proviso is confined to the limits prescribed therein and is not construed so as to
take away the power in the main part of article 368(2). An amendment which otherwise fulfils
the requirements of article 368(2) and is outside the specified cases which require
ratification cannot be denied legitimacy on the ground alone of the company it keeps. The
main part of article 368(2) directs that when a Bill which has been passed by the requisite
special majority by both the Houses has received the assent of the President "the
Constitution shall stand amended in accordance with the terms of the Bill". The proviso
cannot have the effect of interdicting this constitutional declaration and mandate to mean
that in a case where the proviso has not been complied — even the amendments which do
not fall within the ambit of the proviso, also become abortive. The words "the amendment
shall also require to be ratified by the legislature" indicate that what is required to be ratified
by the legislatures of the States is the amendment seeking to make the change in the
provisions referred to in clauses (a) to (e) of the proviso. The need for and the requirement
of the ratification is confined to that particular amendment alone and not in respect of
amendments outside the ambit of the proviso. The proviso can have, therefore, no bearing
on the validity of the amendments which do not fall within its ambit.

During the arguments reliance was placed on the words "before the Bill making
provision for such amendment is presented to the President for assent” to sustain the
argument that these words imply that the ratification of the Bill by not less than one-half of
the States is a condition-precedent for the presentation of the Bill for the assent of the
President. It is further argued that a Bill which seeks to make a change in the provisions
referred to in clauses (a) to (e) of the proviso cannot be presented before the President for
his assent without such ratification and if assent is given by the President in the absence of
such ratification, the amending Act would be void and ineffective in its entirety.
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A similar situation can arise in the context of the main part of article 368(2) which
provides: "when the Bill is passed in each House by a majority of the total membership of
that House and by a majority of not less than two-thirds of the Members of that House
present and voting, it shall be presented to the President". Here also a condition is imposed
that the Bill shall be presented to the President for his assent only after it has been passed
in each House by the prescribed special majority. An amendment in the First and Fourth
Schedules referable to article 4 can be introduced by Parliament by an ordinary law passed
by simple majority. There may be a Bill which may contain amendments made in the First
and Fourth Schedules as well as amendments in other provisions of the Constitution
excluding those referred to in the proviso which can be amended only by a special majority
under article 368(2) and the Bill after having been passed only by an ordinary majority
instead of a special majority has received the assent of the President. The amendments
which are made in the First and Fourth Schedules by the said amendment Act were validly
made in view of article 4 but the amendments in other provisions were in disregard to article
368(2) which requires a special majority. Is not the doctrine of severability applicable to such
an amendment so that amendments made in the First and Fourth Schedules may be upheld
while declaring the amendments in the other provisions as ineffective? A contrary view
excluding the doctrine of severability would result in elevating a procedural limitation on the
amending power to a level higher than the substantive limitations.

Strong reliance was placed upon Bribery Commissioner v. Pedrick Ranasinghe, 1956
AC 172 wherein the Judicial Committee has had to deal with a somewhat similar situation.
This was a case from Ceylon under the Ceylon (Constitution) Order of 1946. Clause (4) of
section 29 of the said order in Council contained the amending power.

In that case, it was found that section 41 of the Bribery Amendment Act, 1958 made a
provision for appointment of a panel by the Governor-General on the advice of the Minister
of Justice for selecting members of the Bribery Tribunal while section 55 of the Constitution
vested the appointment, transfer, dismissal and disciplinary control of judicial officers in the
Judicial Service Commission. It was held that the legislature had purported to pass a law
which, being in conflict with section 55 of the Order in Council, must be treated, if it is to be
valid, as an implied alteration of the (Constitutional provisions about the appointment of
judicial officers and could only be made by laws which comply with the special legislative
procedure laid down in section 29(4). Since there was nothing to show that the Bribery
Amendment Act, 1951 was passed by the necessary two-thirds majority, it was held that
"any Bill which does not comply with the condition precedent of the proviso, is and remains,
even though it receives the Royal Assent, invalid and ultra vires". Applying the doctrine of
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severability the Judicial Committee, however, struck down the offending provision, i.e.,
section 41 alone. In other words passing of the Bill by a special majority was the condition
precedent for presentation of the Bill for the assent. Disregard of such a condition precedent
for presenting a Bill for assent did not result in the entire enactment being vitiated and the
law being declared invalid in its entirety but it only had the effect of invalidation of a
particular provision which offended against the limitation on the amending power. A
comparison of the language used in clause (4) of section 29 with that of article 368(2) would
show that both the provisions bear a general similarity of purpose and both the provisions
require the passing of the Bill by special majority before it was presented for assent.

It was held relying upon the abovementioned case that the same principle would,
therefore, apply while considering the validity of a composite amendment which makes
alterations in the First and Fourth Schedules as well as in other provisions of the
Constitution requiring special majority under article 368(2) and such a law, even though
passed by the simple majority and not by special majority, may be upheld in respect of the
amendments made in the First and Fourth Schedules. There is really no difference in
principle between the condition requiring passing of the Bill by a special majority before its
presentation to the President for assent contained in article 368(2) and the condition for
ratification of the amendment by the legislatures of not less than one-half of the States
before the Bill is presented to the President for assent contained in the proviso. The principle
of severability can be equally applied to a composite amendment which contains
amendments in provisions which do not require ratification by States as well as amendment
in provisions which require such ratification and by application of the doctrine of severability,
the amendment can be upheld in respect of the amendments which do not require
ratification and which are within the competence of Parliament alone. Only these
amendments in provisions which require ratification under the proviso need to be struck
down or declared invalid.

The test of severability requires the Court to ascertain whether the legislature would at
all have enacted the law if the severed part was not the part of the law and whether after
severance what survives can stand independently and is workable. If the provisions of the
Tenth Schedule are considered in the background of the legislative history, namely, the
report of the 'Committee on Defections’ as well as the earlier Bills which were moved to curb
the evil of defection it would be evident that the main purpose underlying the constitutional
amendment and introduction of the Tenth Schedule is to curb the evil of defection which
was causing immense mischief in our body-politic. The ouster of jurisdiction of Courts under
paragraph 7 was incidental to and to lend strength to the main purpose which was to curb
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the evil of defection. It cannot be said that the constituent body would not have enacted the
other provisions in the Tenth Schedule if it had known that paragraph 7 was not valid. Nor
can it be said that the rest of the provisions of the Tenth Schedule cannot stand on their
own even if paragraph 7 is found to be unconstitutional. The provisions of paragraph 7 can,
therefore, be held to be severable from the rest of the provisions.

For the above mentioned reasons the Supreme Court on Issues 'C’ and 'D’ held:

"That there is nothing in the said proviso to article 368(2) which detracts from
the severability of a provision on account of the inclusion of which the Bill containing
the Amendment requires ratification from the rest of the provisions of such Bill which
do not attract and require such ratification. Having regard to the mandatory
language of article 368(2) that "thereupon the Constitution shall stand amended" the
operation of the proviso should not be extended to constitutional amendments in a
Bill which can stand by themselves without such ratification.

That, accordingly, the Constitution (52nd Amendment) Act, 1985, insofar as it
seeks to introduce the Tenth Schedule in the Constitution of India, to the extent of
its provisions which are amenable to the legal-sovereign of the amending process of
the Union Parliament cannot be overborne by the proviso which cannot operate in
that area. There is no justification for the view that even the rest of the provisions of
the Constitution (52nd Amendment) Act, 1985, excluding Paragraph 7 of the Tenth
Schedule become constitutionally infirm by reason alone of the fact that one of its
severable provisions which attracted and required ratification under the proviso to
article 368(2) was not so ratified. That Paragraph 7 of the Tenth Schedule contains
a provision which is independent of, and stands apart from, the main provisions of
the Tenth Schedule which are intended to provide a remedy for the evil of
unprincipled and unethical political defections and, therefore, is a severable part.
The remaining provisions of the Tenth Schedule can and do stand independently of
Paragraph 7 and are complete in themselves workable and are not truncated by the
excision of Paragraph 7.

Judgment on Issues 'E’ and 'F’

These two issues were over-lapping and here dealt with together. Paragraph 6(1) of
the Tenth Schedule seeks to impart a statutory finality to the decision of the Speaker or the
Chairman. The argument is that, the concept of ‘finality’ by itself, excludes Courts’
jurisdiction. The issue was whether the word ‘final" renders the decision of the Speaker
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immune from Judicial Review when it is well-accepted that a finality clause is not a
legislative magical incantation which has that effect of telling off Judicial Review. Statutory
finality of a decision presupposes and is subject to its consonance with the statute.

The court placed reliance on the following passages from Prof Wade on 'Administrative
Law’, 6th Edn., at page 720 which on the meaning and effect of such finality clause says:

"Many statutes provide that some decision shall be final. That provision is a bar to any
appeal. But the courts refuse to allow it to hamper the operation of judicial review. As will be
seen in this and the following sections, there is a firm judicial policy against allowing the rule
of law to be undermined by weakening the powers of the court. Statutory restrictions on
judicial remedies are given the narrowest possible construction, sometimes even against the
plain meaning of the words. This is a sound policy, since otherwise administrative authorities
and tribunals would be given uncontrollable power and could violate the law at will.

‘Finality is a good thing but justice is a better... If a statute says that the decision
'shall be final’ or shall be final and conclusive to all intents and purposes’ this is held
to mean merely that there is no appeal: judicial control of legality is unimpaired.
Parliament only gives the impress of finality to the decisions of the tribunal on condition that
they are reached in accordance with the law. This has been the consistent doctrine for three
hundred years." (Emphasis added)

In Durga Shankar Mehta v. Raghuraj Singh,’ the order of the Election Tribunal was
made final and conclusive by section 105 of the Representation of the People Act, 1951.
The contention was that the finality and conclusiveness clauses barred the jurisdiction of the
Supreme Court under article 136. This contention was repelled. It was observed:

"...but once it is held that it is a judicial tribunal empowered and obliged to deal
judicially with disputes arising out of or in connection with election, the overriding
power of this Court to grant special leave, in proper cases, would certainly be
attracted and this power, cannot be excluded by any parliamentary legislation...But
once that Tribunal has made any determination or adjudication on the matter, the
powers of this Court to interfere by way of special leave can always be exercised...
The powers given by article 136 of the Constitution, however, are in the nature of
special or residuary powers which are exercisable outside the purview of ordinary
law, in cases where the needs of justice demand interference by the Supreme Court
of the land... Section 105 of the Representation of the People Act certainly gives
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finality to the decision of the Election Tribunal so far as that Act is concerned and
does not provide for any further appeal but that cannot in any way cut down or affect
the overriding powers which this Court can exercise in the matter of granting special
leave under article 136 of the Constitution."

Thereafter in Union of India v. Jyoti Prakash Mitter, when a similar finality clause in
article 217(3) of the Constitution came up for consideration, this Court said:

"...The President acting under article 217(3) performs a judicial function of
grave importance under the scheme of our Constitution. He cannot act on the
advice of his Ministers. Notwithstanding the declared finality of the order of the
President the Court has jurisdiction in appropriate cases to set aside the order, if it
appears that it was passed on collateral considerations or the rules of natural
justice were not observed, or that the President’s judgment was coloured by the
advice or representation made by the executive or it was founded on no
evidence..."

Referring to the expression "final* occurring in article 311(3) of the Constitution this
Court in Union of India v. Tulsiram Patel, held:

...The finality given by clause (3) of article 311 to the disciplinary authority’s
decision that it was not reasonably practicable to hold the inquiry is not binding
upon the court. The court will also examine the charge of mala fides, if any, made
in the writ petition. In examining the relevancy of the reasons, the court will
consider the situation which according to the disciplinary authority, made it come to
the conclusion that it was not reasonably practicable to hold the inquiry. If the court
finds that the reasons are irrelevant, then the recording of its satisfaction by the
disciplinary authority would be an abuse of power conferred upon it by clause (b)....

If the intendment is to exclude the jurisdiction of the superior Courts, the language
would quite obviously have been different. Even so, where such exclusion is sought to be
effected by an amendment the further question whether such an amendment would be
destructive of a basic feature of the Constitution would arise. But comparison of the
language in article 363(1) would bring out in contrast the kind of language that may be
necessary to achieve any such purpose.

In Brundaban Nayak v. Election Commission of India, in spite of finality attached by
article 192 to the decision of the Governor in respect of disqualification incurred by a
member of a State Legislature subsequent to the election, the matter was examined by this
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Court on an appeal by special leave under article 136 of the Constitution against the
decision of the High Court dismissing the writ petition filed under article 226 of the
Constitution. Similarly in Union of India v. Jyoti Prakash Mitter, (supra), in spite of finality
attached to the order of the President with regard to the determination of age of a Judge of
the High Court under article 217(3) of the Constitution, this Court examined the legality of
the order passed by the President during the pendency of an appeal filed under article 136
of the Constitution. There is authority against the acceptability of the argument that the word
final" occurring in paragraph 6(1) has the effect of excluding the jurisdiction of the Courts in
articles 136,226 and 227.

The Constitution Bench observed that the cognate questions are whether a dispute of
the kind envisaged by paragraph 6 of the Tenth Schedule is in a non-justiciable area and
that, at all events, the fiction in paragraph 6(2) that all proceedings under paragraph 6(1) of
the Tenth Schedule be deemed to be "proceedings in Parliament” or "Proceedings in the
Legislature of a State" attracts immunity from the scrutiny by Courts as under article 122 or
212 as the case may be.

The court found it useful to recall the following observations of Gajendragadkar J., on
the scope of article 194(3) of the Constitution, which is analogous to article 105(3) in Special
Reference No. 1 of 1964:

"This clause requires that the powers, privileges and immunities which are
claimed by the House must be shown to have subsisted at the commencement of
the Constitution, i.e., on January 26, 1950. It is well-known that out of a large
number of privileges and powers which the House of Commons claimed during the
days of its bitter struggle for recognition, some were given up in course of time, and
some virtually faded out by desuetude; and so, in every case where a power is
claimed, it is necessary to enquire whether it was an existing power at the relevant
time. It must also appear that the said power was not only claimed by the House of
Commons, but was recognised by the English Courts. It would obviously be idle to
contend that if a particular power which is claimed by the House was claimed by the
House of Commons but was not recognised by the English Courts, it would still be
upheld under the latter part of clause (3) only on the ground that it was in fact
claimed by the House of Commons. In other words, the inquiry which is prescribed
by this clause is: is the power in question shown or proved to have subsisted in the
House of Commons at the relevant time?
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In Indira Nehru Gandhi v. Raj Narain, Beg J., referring to the historical background

relating to the resolution of electoral disputes by the House of Commons said:

"l do not think that it is possible to contend, by resorting to some concept of a
succession to the powers of the medieval "High Court of Parliament” in England,
that a judicial power also devolved upon our Parliament through the Constituent
Assembly, mentioned in section 8 of the Indian Independence Act of 1947. As
already indicated by me, the Constituent Assembly was invested with law making
and not judicial powers. Whatever judicial power may have been possessed once
by English kings, sitting in Parliament, constituting the highest Court of the realm in
medieval England, have devolved solely on the House of Lords as the final court of
appeal in England. "King in Parliament" had ceased to exercise judicial powers in
any other way long before 1950. And, the House of Commons had certainly not
exercised a judicial power as a successor to the one time jurisdiction of the "King in

Parliament" with the possible exception of the power to punish for its contempt's....

| think, at the time our Constitution was framed, the decision of an election
dispute had ceased to be a privilege of the House of Commons in England and
therefore, under article 105(3), it could not be a privilege of Parliament in this

country.

Indeed, in dealing with the disqualifications and the resolution of disputes relating to
them under articles 191 and 192 or articles 102 and 103, as the case may be, the
Constitution has evinced a clear intention to resolve electoral- disputes by resort to the

judicial power of the State. Indeed, Justice Khanna in Indira Nehru Gandhi's case said:

"Not much argument is needed to show that unless there be a machinery for
resolving an election dispute and for going into the allegations that elections were
not free and fair being vitiated by malpractices, the provision that a candidate
should not resort to malpractices would be in the nature of a mere pious wish
without any legal sanction. It is further plain that if the validity of the election
declared to be valid only if we provide a forum for going into those grounds and

prescribe a law for adjudicating upon those grounds....

It is, therefore, inappropriate to claim that the determinative jurisdiction of the Speaker
or the Chairman in the Tenth Schedule is not a judicial power and is within the non-

justiciable legislative area. The court further relied upon the classic exposition of Justice
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Issacs J., in Australian Boot Trade Employees’ Federation v. Whybrow & Co., as to what
distinguishes a judicial power from a legislative power was referred to with the approval of

this Court in Express Newspaper Ltd. v. Union of India, Issacs J., stated:

"If the dispute is as to the relative rights of parties as they rest on past or
present circumstances, the award is in the nature of a judgment, which might have
been the decree of an ordinary judicial tribunal acting under the ordinary judicial
power. There the law applicable to the case must be observed. If, however, the
dispute is as to what shall in the future be the mutual rights and responsibilities of
the parties - in other words, if no present rights are asserted or denied, but a future
rule of conduct is to be prescribed, thus treating new rights and obligations, with
sanctions for non-conformity then the determination that so prescribes, call it an
award, or arbitration, determination, or decision or what you will, is essentially of a
legislative character, and limited only by the law which authorises it. If again, there
are neither present rights asserted, nor a future rule of conduct prescribed, but
merely a fact ascertained necessary for the practical effectuation of admitted rights,
the proceeding, though called an arbitration, is rather in the nature of an
appraisement or ministerial act.

In the present case, the power to decide disputed disqualification under paragraph
6(1) is preeminently of a judicial complexion.

The fiction in paragraph 6(2), indeed, places it in the first clause of article 122 or 212,
as the case may be. The words "proceedings in Parliament" or "proceedings in the
legislature of a State" in paragraph 6(2) have their corresponding expression in articles
122(1) and 212(1) respectively. This attracts an immunity from mere irregularities of
procedures.

That apart, even after 1986 when the Tenth Schedule was introduced, the Constitution
did not evince any intention to invoke article 122 or 212 in the conduct of resolution of
disputes as to the disqualification of members under articles 191(1) and 102(1). The very
deeming provision implies that the proceedings of disqualification are, in fact, not before the
House; but only before the Speaker as a specially designated authority. The decision under
paragraph 6(1) is not the decision of the House, nor is it subject to the approval by the
House. The decision operates independently of the House. A deeming provision cannot by
its creation transcend its own power. There is, therefore, no immunity under articles 122 and
212 from judicial scrutiny of the decision of the Speaker or Chairman exercising power under
paragraph 6(1) of the Tenth Schedule.
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The next question dealt by the Supreme Court was - 'then is the Speaker or the
Chairman acting under paragraph 6(1) a Tribunal? Bearing in mind that all tribunals are not
courts, though all Courts are Tribunals. The word 'Courts’ is used to designate those
Tribunals which are set up in an organised State for the Administration of Justice. By
Administration of Justice is meant the exercise of judicial power of the State to maintain and
uphold rights and to punish 'wrongs’. Whenever there is an infringement of a right or an
injury, the Courts are there to restore the vinculum juris, which is disturbed. For this the
Supreme Court placed reliance upon Harinagar Sugar Mills Ltd. v. Shyam Sunder
Jhunjhunwala.' Therein Hidayatullah, J. had said:

"...By "courts" is meant courts of civil judicature and by "tribunals", those
bodies of men who are appointed to decide controversies arising under certain
special laws. Among the powers of the State is included the power to decide such
controversies. This is undoubtedly one of the attributes of the State and is aptly
called the judicial power of the State. In the exercise of this power, a clear division is
thus noticeable. Broadly speaking, certain special matters go before tribunals, and
the residue goes before the ordinary courts of civil judicature. Their procedures may
differ, but the functions are not essentially different. What distinguishes them
has never been successfully established. Lord Stamp said that the real distinction is
that the courts have "an air of detachment”. But this is more a matter of age and
tradition and is not of the essence. Many tribunals, in recent years, have acquitted
themselves so well and with such detachment as to make this test insufficient.

The court went on to conclude that by these well-known and accepted tests of what
constitutes a Tribunal, the Speaker or the Chairman, acting under paragraph 6(1) of the
Tenth Schedule is a Tribunal.

The court in its conclusion pronounced on 12th November 1991 had indicated in
clauses 'G’ and 'H’ therein that judicial review in the area is limited in the manner indicated.
Now, the court answered why, despite the adjudicatory authority being a tribunal should the
scope of judicial review be so limited? The court held that the finality clause in paragraph 6
does not completely exclude the jurisdiction of the courts under articles 136, 226 and 227 of
the Constitution. But it does have the effect of limiting the scope of the jurisdiction. The
principle that is applied by the courts is that in spite of a finality clause it is open to the court
to examine whether the action of the authority under challenge is ultra vires the powers
conferred on the said authority. Such an action can be ultra vires for the reason that it is in
contravention of a mandatory provision of the law conferring on the authority the power to
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take such an action. It will also be ultra vires the powers conferred on the authority if it is
vitiated by mala fides or is colourable exercise of power based on extraneous and irrelevant
considerations. The court further observed that while exercising their certiorari jurisdiction,
the courts have applied the test whether the impugned action falls within the jurisdiction of
the authority taking the action or it falls outside such jurisdiction. An ouster clause confines
judicial review in respect of actions falling outside the jurisdiction of the authority taking such
action but precludes challenge to such action on the ground of an error committed in the
exercise of jurisdiction vested in the authority because such an action cannot be said to be
an action without jurisdiction. An ouster clause attaching finality to a determination,
therefore, does oust certiorari to some extent and it will be effective in ousting the power of
the court to review the decision of an inferior tribunal by certiorari if the inferior tribunal has
not acted without jurisdiction and has merely made an error of law which does not effect its
jurisdiction and if its decision is not a nullity for some reason such as breach of rule of
natural justice. [Relied upon: Administrative Law by H.W.R. Wade, 6th Edn., pp. 724-726;
Anisminic Ltd. v. Foreign Compensation Commission, 1969 (2) AC 147; S.E. Asia Fire
Bricks v. Non-Metallic Products, 1981 AC 363]

The court also relied upon Makhan Singh v. State of Punjab, and on State of
Rajasthan v. Union of India, in the latter case decided by a seven-judge bench, the Court
was considering the challenge to the validity of a proclamation issued by the President of
India under article 356 of the Constitution. At the relevant time under clause (5) of article
356, the satisfaction of the President mentioned in clause (1) was final and conclusive and it
could not be questioned in any court on any ground. All the learned judges have expressed
the view that the proclamation could be open to challenge if it was vitiated by mala fides.
While taking this view, some of the learned judges have made express reference to the
provisions of clause (5). In this context, Bhagwati, J had held:

"Of course by reason of clause (5) of article 356, the satisfaction of the
President is final and conclusive and cannot be assailed on any ground but
this immunity from attack cannot apply where the challenge is not that the
satisfaction is improper or unjustified, but that there is no satisfaction at all.
In such a case it is not the satisfaction arrived at by the President which is
challenged, but the existence of the satisfaction itself. Take, for example, a
case where the President gives the reason for taking action under article 356,
clause (1) and says that he is doing so, because the Chief Minister of the
State is below five feet in height and, therefore, in his opinion a situation has
arisen where the Government of the State cannot be carried on in accordance
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with the provisions of the Constitution. Can the so-called satisfaction of the
President in such a case not be challenged on the ground that it is absurd or
perverse or mala fide or based on a wholly extraneous and irrelevant ground
and is, therefore, no satisfaction at all.

The court then referred again to Union of India v. jyoti Prakash Mitter (supra), wherein
dealing with the decision of the President under article 217(3) on the question as to the age
of a judge of the High Court, requiring a judicial approach it was held that the field of judicial
review was enlarged to cover violation of rules of natural justice as well as an order based
on no evidence because such errors are errors of jurisdiction. Also, in Union of India v.
Tulsiram Patel (supra) the Supreme Court was dealing with article 311(3) of the Constitution
which attaches finality to the order of the disciplinary authority on the question whether it
was reasonably practicable to hold an inquiry. It was observed that though the finality’
clause did not bar jurisdiction it did indicate that the jurisdiction is limited to certain grades.

In the light of the decisions referred to above and the nature of function that is
exercised by the Speaker/Chairman under paragraph 6, the scope of judicial review under
articles 136, 226 and 227 of the Constitution in respect of an order passed by the
Speaker/Chairman under paragraph 6 would be confined to jurisdictional errors only viz.,
infirmities based on violation of constitutional mandate, mala fides, non-compliance with
rules of natural justice and perversity.

In view of the limited scope of judicial review that is available on account of the finality
clause in paragraph 6 and also having regard to the constitutional intendment and the status
of the repository of the adjudicatory power i.e., Speaker/Chairman, judicial review cannot be
available at a stage prior to the making of a decision by the Speaker / Chairman. Nor would
interference be permissible at an interlocutory stage of the proceedings. Exception will,
however, have to be made in respect of cases where disqualification or suspension is
imposed during the pendency of the proceedings and such disqualification or suspension is
likely to have grave, immediate and irreversible repercussions and consequence.

For the aforementioned reasons e Supreme Court held on contentions 'E’ and 'F":

"That the Tenth Schedule does not; in providing for an additional grant for
disqualification and for adjudication of dispute disqualifications, seek to create a
non-justiciable constitutional area. The power to resolve such disputes vested in the
Speaker or Chairman is a judicial power.
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That paragraph 6(1) of the Tenth Schedule, to the extent it seeks to impart
finality to the decision of the Speakers/Chairmen is valid. But the concept of
statutory finality embodied in Paragraph 6(1) does not detract from or abrogate
judicial review under articles 136, 226 and 227 of the Constitution insofar as
infirmities based on violations of constitutional mandates, mala fides, non-
compliance with rules of Natural Justice and perversity; are concerned.

That the deeming provision in Paragraph 6(2) of the Tenth Schedule attracts
an immunity analogous to that in articles 122(1) and 212(1) of the Constitution as
understood and explained in Keshav Singh’s case (Spl. Ref No. I, 1965 (1) SCR
413 to protect the validity of proceedings from mere irregularities of procedure. The
deeming provision, having regard to the words "be deemed to be proceedings in
Parliament" or, "proceedings in the Legislature of a State" confines the scope of the
fiction accordingly. The Speakers/Chairmen while exercising powers and
discharging functions under the Tenth Schedule act as Tribunal adjudicating rights
and obligations under the Tenth Schedule and their decisions in that capacity are
amenable to judicial review.

However, having regard to the Constitutional Schedule in the Tenth Schedule,
judicial review should not cover any stage prior to the making of a decision by the
Speakers/Chairmen. Having regard to the constitutional intendment and the status
of the repository of the adjudicatory power, no quia timet actions are permissible,
the only exception for any interlocutory interference being cases of interlocutory
disqualifications or suspensions which may have grave, immediate and irreversible
repercussions and consequence.”

Contentions of the Petitioner on Issue, 'G’:

The argument is that independent adjudicatory machinery for resolution of electoral
disputes is an essential incident of democracy, which is a basic feature of Indian
constitutionalism. It is urged that investiture of the power of resolving such disputes in the
Speaker or the Chairman does not answer this test of an independent, impartial quality of
the adjudicatory machinery. It is therefore, urged that Paragraph 6(1) of the Tenth Schedule
is violative of a basic feature.

It is also urged that a Speaker, under the Indian Parliamentary tradition is not required
to resign his membership of the political party on whose strength he gets elected and that
inevitably the decision of the Speaker is not free from the lugs and pulls of political
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polarisations. It is urged that the Speaker who has not resigned from his membership of the
political party cannot be impartial and, at all events, his functioning will not be free from
reasonable likelihood of bias.

Judgment on Issue, 'G’ :

The Supreme Court commenced the discussion on this issue by observing that the
Tenth Schedule breaks away from the constitutional pattern for resolution disqualifications
envisaged in articles 103 and 192 of the Constitution which vest jurisdiction in this behalf in
the President or the Governor acting according to the opinion of Election Commission. The
disqualifications for defection could very well have been included in article 102(1) or 191(1)
as a ground, additional to the already existing grounds under clauses (a) to (e) in which
event, the same dispute resolution machinery would have dealt with the disqualifications for
defections also. But the Tenth Schedule, apparently, attempted a different experiment in
respect of this particular ground of disqualification.

The Constitution Bench felt that the question was, whether the investiture of the
determinative jurisdiction in the Speaker would by itself stand vitiated as denying the idea of
an independent adjudicatory authority. The court expressed its fear that the criticism that the
provision incurs the vice of unconstitutionality ignores the high status and importance of the
office of the Speaker in a Parliamentary democracy: The office of the Speaker is held in the
highest respect and esteem in Parliamentary traditions. The evolution of the institution of
Parliamentary democracy has as its pivot the institution of the Speaker.

The Supreme Court placed reliance upon, Erskine May — Parliamentary Practice —
20th Edn., (p. 234)—

'The Speaker holds a high, important and ceremonial office. All questions of
the well being of the House are matters of Speaker’s concern’. The Speaker is said
to be the very embodiment of propriety and impartiality. He performs wide ranging
functions including the performance of important functions of a judicial character.
The chief characteristics attaching to the office of Speaker in the House of
Commons are authority and impartiality. As a symbol of his authority he is
accompanied by the Royal Mace which is borne before him when entering and
leaving the chamber and upon state occasions by the Serjeant at Arms attending
the House of Commons, and is placed upon the table when he is in the chair. In
debate all speeches are addressed to him and he calls upon Members to speak —
a choice which is not open to dispute. When he rises to preserve order or to give a
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ruling on a doubtful point he must always be heard in silence and no Member may
stand when the Speaker is on his feet. Reflections upon the character or actions of
the Speaker may be punished as breaches of privilege. His action cannot be
criticised incidentally in debate or upon any form of proceeding except on a
substantive motion. His authority in the chair is fortified by many special powers
which are referred to below. Confidence in the impartiality of the Speaker is an
indispensable condition of the successful working of procedure, and many
conventions exist which have as their object not only to ensure the impartiality of the
Speaker but also to ensure that his impartiality is generally recognised...

It would, indeed, be unfair to the high traditions of that great office to say that the
investiture in it of this jurisdiction would be vitiated for violation of a basic feature of
democracy. It is inappropriate to express distrust in the high office of the Speaker, merely
because some of the Speakers are alleged, or even found, to have discharged their
functions not in keeping with the great traditions of that high office. The Robes of the
Speaker do change and elevate the man inside.

For the aforementioned reasons the court concluded on Issue G stating that—

"Accordingly, we hold that the vesting of adjudicatory functions in the
Speakers/Chairmen would not by itself vitiate the provision on the ground of
likelihood of political bias is unsound and is rejected. The Speaker/Chairmen hold a
pivotal position in the scheme of Parliamentary democracy and are guardians of the
rights and privileges of the House. They are expected to and do take far reaching
decisions in the functioning of parliamentary democracy. Vestiture of power to
adjudicate questions under the Tenth Schedule in such constitutional functionaries
should not be considered exceptionable."

Issue 'H’

The court did not feel the need to deal with this issue and said:

"In the view we take of the validity of paragraph 7 it is unnecessary to
pronounce on the contention whether judicial review is a basic feature of the
Constitution and paragraph 7 of the Tenth Schedule violates such basic structure.”

RATIO :

The ratio of this case is best articulated by the Supreme Court itself in its judgment
dated 12-11-1991 wherein reasoning was not given (1992) 1 SCC 309.
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Herein the court lays down only the ratio or the operative part of the judgment. The
following are the operative conclusions in the majority opinion on the various constitutional
issues:

(A) That having regard to the background and evolution of the principles
underlying the Constitution (52nd Amendment) Act, 1985, insofar as it seeks to
introduce the Tenth Schedule in the Constitution of India, the provisions of
Paragraph 7 of the Tenth Schedule of the Constitution in terms and in effect bring
about a change in the operation and effect of articles 136, 226 and 227 of the
Constitution of India and, therefore, the amendment would require to be ratified in
accordance with the proviso to sub-article (2) of article 368 of the Constitution of
India.

(B) That there is nothing in the said proviso to article 368(2) which detracts
from the severability of a provision on account of the inclusion of which the Bill
containing the Amendment requires ratification from the rest of | the provisions of
such Bill which do not attract and require such ratification. Having regard to the
mandatory language of article 368(2) that "thereupon the Constitution shall stand
amended" the operation of the proviso should not be extended to constitutional
amendments in a Bill which can stand by themselves without such ratification.

(C) That accordingly, the Constitution (52nd Amendment) Act, 1985, insofar as
it seeks to introduce the Tenth Schedule in the Constitution of India, to the extent of
its provisions which are, amenable to the legal-sovereign of the amending process
of the Union Parliament cannot be overborne by the proviso which cannot operate in
that area. There is no justification for the view that even the rest of the provisions of
the Constitution (52nd Amendment) Act, 1985, excluding paragraph 7 of the Tenth
Schedule become constitutionally infirm by reason alone of the fact that one of its
severable provisions which attracted and required ratification under the proviso to
article 368(2) was not so ratified.

(D) That paragraph 7 of the Tenth Schedule contains a provision which is
independent of, and stands apart from, the main provisions of the Tenth schedule
which are intended to provide a remedy for the evil of unprincipled and unethical
political defections and, therefore, is' a severable part. The remaining provisions of
the Tenth Schedule can and do stand independently of Paragraph 7 and are
complete in themselves workable and are not truncated by the excision of
paragraph 7.
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(E) That the paragraph 2 of the Tenth Schedule to the Constitution is valid. Its
Provisions do not suffer from the vice of subverting democratic rights of elected
members of Parliament and the Legislatures of the States. It does not violate their
freedom of speech, freedom of vote and conscience as contended. The Provisions
of paragraph 2 do not violate any rights or freedom under articles 105 and 194 of
the Constitution. The provisions are salutary and are intended o strengthen the
fabric of Indian parliamentary democracy by curbing in principled and unethical
political defections.

(F) The contention that the provisions of the Tenth Schedule, even with the
exclusion of paragraph 7, violate the basic structure of the Constitution in that they
affect the democratic rights of elected members and, therefore, of the principles of
Parliamentary democracy is unsound and is rejected.

(G) The Speakers /Chairmen while exercising powers and discharging
functions under the Tenth Schedule act as Tribunal adjudicating rights and
obligations under the Tenth Schedule and their decisions in that capacity are
amenable to judicial review. However, having regard to the Constitutional Scheme in
the Tenth Schedule, judicial review should not cover any stage prior to the making
of a decision by the Speakers/Chairmen. Having regard to the Constitutional
intendment and the status of the repository of the adjudicatory power, the only
exception for any interlocutory interference being cases of interlocutory
disqualifications or suspensions, which may have grave, immediate and irreversible
repercussions and consequences.

(H) That paragraph 6(1) of the Tenth Schedule, to the extent it seeks to impart
finality to the decision of the Speakers/Chairmen is valid. But the concept of
statutory finality embodied in paragraph 6(1) does not detract from or abrogate
judicial review under articles 136, 226 and 227 of the Constitution insofar as
infirmities based on violations of constitutional mandates, mala fides, non--
compliance with rules of Natural Justice and perversity, are concerned.

() That the deeming provision in Paragraph 6(2) of the Tenth Schedule
attracts an immunity analogous to that in articles 122(1) and 212(1) of the
Constitution as understood and explained in Keshav Singh’s case (Spl. Ref No. I,
1965 (1) SCR 413 to protect the validity of proceedings from mere irregularities of
procedure. The deeming provision, having regard to the words "be deemed to be
proceedings in Parliament” or "proceedings in the Legislature of a State" confines
the scope of the fiction accordingly.
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(J) That contention that the investitute of adjudicatory functions in the
Speakers/Chairmen would by itself vitiate the provision on the ground of likelihood
of political bias is unsound and is rejected. The Speakers/Chairmen hold a pivotal
position in the scheme of parliamentary democracy and are guardians of the rights
and privileges of the House. They are expected to and do take far reaching
decisions in the functioning of parliamentary democracy. Vestitute of power to
adjudicate questions under the Tenth Schedule in such constitutional functionaries
should not be considered exceptionable.

(k) In the view we take of the validity of Paragraph 7 it is necessary to
pronounce on the contention that judicial review is a basic structure of the
Constitution and Paragraph 7 of the Tenth Schedule violates such basic structure.”

Analysis and Comment

The majority judgment appears to have been a much laboured exercise to protect and
preserve the substantial part of the Anti-Defection Law by taking recourse to the doctrine of
severability. The minority judgment of Sharma J and Verma J appeared to be more straight-
forward and convincing in as much as

(i) The entire Tenth Schedule was constitutionally invalid in the absence of
prior ratification by the States. Doctrine of severability could not apply when ab initio
the Bill suffered from a fundamental infirmity of violation of article 368(2) Proviso.

(ii) For those swearing by the Doctrine of Basic Features, this should have
been a fit case for throwing out the Amendment as violating the basic principles of
freedom of speech and freedom to vote as one likes in Houses of Parliament.

(iii) There could be no justification for providing for severe penalty for individual
dissenters while protecting, rewarding and legitimatising group defections.

(iV) It is difficult to understand the effort to equate the people’s right to recall
with disqualification for disobeying the party whip.

*hkkkkkhkkhhhx
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Il. Ravi S. Naik v. Union of India,
(1994) Supp (2) SCC 641: AIR 1994 SC 1558
Judges: M.N. Venkatachaliah C.J.l., S.C. Agarwal J.

Date of Decision: 9-2-1994

Facts — List of Dates and Events

Elections to the Goa Legislative Assembly are held.
Position in the assembly post-election - Total: 40 members
» Congress (I): 20 members

* MGP: 18 members

* Independents: 2 members

Congress (I) formed the government with the support of one
independent member.

Congress (I) government falls as a result of 7 members leaving the
party and forming the GPP which joined hands with the MGP to form
a coalition government as the PDF with Dr. Luis Proto Barbosa as the
Chief Minister.

MGP withdrew its support to the PDF government.

Notification issued summoning the assembly and Chief Minister, Dr.
Barbosa was required to seek vote of confidence.

Dr. Barbosa tendered his resignation before the assembly could meet.

Subsequently 2 groups staked claim to forming a government-

* Group 1: CDF led by a 13-member Congress (I), 4 members
of GPP and 2 members of MGP. The 2 members of the MGP were
Shri Sanjay Bandekar and Ratnakar Chopdekar. Their leader was
Dr. Wilfred D'Souza.

* Group 2: PDF led by a 16-member MGP with 3 members of
GPP. Their leader was Ramakant Khalap.
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Ramakant Khalap filed two separate petitions under article 191(2) of
the Constitution before the Speaker of the State Legislative Assembly
whereby he sought that both Bandekar and Chopdekar be disqualified
as Members of the State Legislature on the ground of defection under
article 19(2) read with paragraph 2(i)(a) and 2(i)(b) of the Tenth
Schedule to the Constitution.

Governor submitted his report to the President of India.

The Speaker, Shri Surendra Vir Sirat declared both, Bandekar
and Chopdekar as disqualified from being Members of the State
Legislature on the ground of defection under article 191(2) read with
paragraph 2(i)(a) and 2(i)(b) of the Tenth Schedule to the Constitution.

Bandekar and Chopdekar filed W.P. No. 321/1990 before the Panaji
Bench of Bombay High Court challenging the order of the Speaker. An
interim order was granted staying the disqualification of both members.

President rule under article 356 of the constitution was declared in the
State of Goa on the basis of the Governor's report and other
information before the President. The Legislative Assembly was
suspended.

Proclamation of President's rule revoked and Ravi. S. Naik
sworn in as Chief Minister.

Dr. Kashinath G. Jhahni belonging to the MGP filed a petition before
the Speaker for disqualification of Naik on the ground of defection
under article 191(2) read with para 2(i)(a) of the Tenth Schedule to
the Constitution.

The Speaker passed an order declaring Naik as being
disqualified from being a member of the Goa Legislative Assembly.

The same day, Naik filed a writ Petition in the Bombay High Court
(Panaji bench) being W.P. No. 48/1991 to challenge the said order.

In the meanwhile, Speaker Sirat was removed from the office of
Speaker and the Dy. Speaker started functioning as Acting Speaker.
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Bandekar and Chopdekar sought review of the Speaker's order
of disqualification dated 13-12-1990.

Ravi S. Naik sought review of the Speaker’s order of disqualification
dated 15-2-1991.

The review was allowed and the disqualification order dated 13-12-
1990 which had disqualified Bandekar and Chopdekar was set aside
by the Acting Speaker.

The review was allowed and the disqualification order the dated
15-2-1991 which had disqualified Ravi S. Naik was set aside by the
Acting Speaker.

Writ Petitions were filed in the Bombay High Court, Panaji Bench
against both the review orders of the acting Speaker but were
dismissed on grounds of laches.

C.A. No. 1094/1991 and C.A. No. 1095/1991 were preferred against
both the orders of dismissal of the High Court in the Supreme Court of
India.

The Supreme Court in Dr. Kashinath G. Jalmi v. The Speaker,
(1993) 2 SCC 703 allowed the appeals with the following relief—

(1) The impugned orders of the High Court, dated 4-2-1992
dismissing Writ Petition No. 11 of 1992; dated 24-21992 dismissing Writ
Petition. No. 70 of 1992; and dated 4-2-1992 dismissing writ petition No.
8 of 1992 are set aside.

(2) Writ Petition Nos. 11 of 1992, 70 of 1992 and 8 of 1992 are
allowed declaring that orders dated 7-3-1992 and 8-3-1992 made by the
Acting Speaker in purported exercise of power of review are nullity and
liable to be ignored.

(3) Consequently, orders dated 13-12-1990 made by the Speaker
disqualifying Ratnakar Chopdekar and Sanjay Bandekar continue to
operate and Writ Petition No. 321 of 1990 pending in the High Court has
to be heard and decided on merits, in accordance with law.
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(4) Order dated 15-2-1991 made by the Speaker disqualifying Ravi
S. Naik continues to operate and writ petition No. 48 of 1991 filed in the
High Court by him is revived by setting aside the High Court's order
dated 24-2-1991 dismissing that writ petition as not pressed. The High
Court will proceed to decide that writ petition also on merits, in
accordance with law.

(5) The interim order staying the order of disqualification in Writ
Petition No. 48 of 1991 is revived. However, the parties would be at
liberty to apply to the High Court for modification or cancellation of the
said interim order or for any other interim relief or direction, if so
advised.

(6) The High Court should hear and dispose of the writ petition No.
48 of 1991 itself on merits as expeditiously as possible, preferably by
30th April 1993.

(7) Writ Petition No. 321 of 1990 filed by Ratnakar M. Chopdekar
and Sanjay Bandekar pending in the High Court be also heard and
disposed of as expeditiously as possible,

preferably by 30th April 1993.

The Bombay High Court heard the two Writ Petitions on merits and both
the Writ Petitions were dismissed.

C.A. No. 2904/1993 and 3309/1993 were preferred before the Supreme
Court against the order of dismissal by the High Court.

Current case

The Supreme Court in .Ravi S. Naik v. Union of India, (1994)
Supp (2) SCC 641: AIR 1994 SC 1558 was pleased to:

Dismiss C.A. No. 3309/1993 filed by Bartdekar and
Chopdekar.

Allow C.A. No. 2904/1993 filed by Ravi S. Naik
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C.A. No. 3309/1993 filed by Bandekar and Chopdekar
Issues

1. Whether Bandekar and Chopdekar have ‘'voluntarily given up the
membership’ of the MGP and hence incurred disqualification under article 191(2)
read with paragraph 2(1)(a) of the Tenth Schedule.

2. Whether order of the Speaker was passed in breach of the constitutional
mandate for the reason that there was contravention of the Goa Legislative
Assembly (Disqualification on Grounds of Defection) Rules, 1956.

3. Whether the order of the Speaker was in violation of the principles of
Natural Justice.

Judgment on Issue 1

Paragraph 2(1)(a) of the Tenth Schedule provides for disqualification of a member of a
House belonging to a political party, "if he has voluntarily given up his membership of such
political party". The words "voluntarily given up his membership" are not synonymous with
“resignation” and have a wider connotation. A person may voluntarily give up his
membership of a political party even though he has not tendered his resignation from the
membership of that party. Even in the absence of a formal resignation from membership an
inference can be drawn from the conduct of a member that he has voluntarily given up his
membership of the political party to which he belongs.

The petitions that were filed by Ramakant D. Khalap for disqualification of both the
appellants are identical. The petitioner submitted that both before the Assembly Session
and also after the Assembly Session, the respondent had voluntarily accompanied Dr. Luis
Proto Barbosa to the Governor and has told the Governor that he does not support the MGP
any longer. He had also made it known to the public that he has voluntarily resigned from
the membership of the MGP. The respondent has thereby voluntarily given up the
membership of the MGP.

The replies that were filed by both the appellants were also identical. In the said
replies it was stated that they had not given up the membership of the MGP voluntarily or
otherwise. They still continued to be a member of the said party and in fact no document
has been produced by the complainant and nothing has been disclosed to show that they
had resigned from the membership of the party.
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The Speaker, in his order dated December 13, 1990, has observed:

"Dr. Jalmi produced before me copies of several newspapers showing photos
of the two MLAs with Congress (I) MLA and Dr. Barbosa etc., when they had met the
Governor, with Dr. Wilfred D’Souza who had taken them to show that he had the
support of 20 MLAs. This fact is well-known in Goa and the Governor himself has
admitted it. Dr. Zalmi said that both the MLAs have given up the membership of their
political party and have said so openly to him and others. The reply filed by the two
MLAs does not deny the fact that they went to the Governor against the
Maharashtrawadi Gomantak Party. The Advocate appearing for the MLAs said that
he wanted to lead evidence. But, although both the MLAs were present Wore me,
their Advocate did not make them give evidence. They did not deny that they
supported Dr. Wilfred D'Souza in his effort to form Congress (1) Govt. and went with
him to the Governor as part of the 20 MLAs. They could not do so because it is a
fact of common knowledge all over Goa that these two MLAs have left their political
party. | am satisfied that by their conduct, actions and speech they have voluntarily
given up the membership of the MGP.

The High Court was of the view that in view of their conduct the appellants were not
entitled to invoke the discretionary remedy of writ of certiorari. In this regard the High Court
had pointed out that the assertion by the appellants in the writ petition that they were in
Bombay on December 9, 1990 is a brazen lie since the report of the Governor dated
December 11, 1990 made to the President of India refers to the formation of the Congress
Democratic Front by resolution adopted. At Panaji on December 9, 1990 and the said
resolution which was Annexed to the said report contained the signatures of the appellants.
The High Court has also observed that the statement in the petition that the appellants are
still members of the parent party is false and suppression of truth inasmuch as they allowed
this assertion to continue when, in effect, as from January, 1991, they joined the faction of
Naik and became ministers in his Cabinet and they continue to be the ministers.

The Supreme Court upheld the order of the High Court and dismissed C.A. No. 3309
of 1993 filed by the said appellants Bandekar and Chopdekar.

Issue 2
A. Contentions of Petitioner

i. That the petition before the Speaker did not fulfill the requirements of clause
(a) of sub-rule (5) of rule 6 inasmuch as the said petition did not contain a concise
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statement of the material facts on which the petitioner was relying and further that
the provisions of clause (b) of sub-rule (5) of rule 6 were also not complied with
inasmuch as the petitions were not accompanied by copies of the documentary
evidence on which the petitioner was relying and the names and addresses of the
persons and the list of such information as furnished by each such person.

ii. That the petitions were also not verified in the manner laid down in the CPC
for the verification of pleadings and thus there was non-compliance of sub-rule (6) of
rule 6 also and that in view of the said infirmities the petitions were liable to be
dismissed in view of sub-rule (2) of rule 7.

B. Judgment on Issue 2

The Supreme Court rejected all the contentions of petitioner. It went on to hold that the
Disqualification rules have been framed to regulate the procedure that is to be followed by
the Speaker for exercising the power conferred on him under sub-paragraph (1) of
paragraph 6 of the Tenth Schedule to the Constitution. The Disqualification rules are,
therefore, procedural in nature and any violation of the same would amount to an irregularity
in procedure which is immune from judicial scrutiny.

It was further observed that the field of judicial review in respect of the orders passed
by the Speaker under sub-paragraph (1) of paragraph 6 as construed by this Court in Kihoto
Hollohan's case, 1992 Supp (2) SCC 651 is confined to breaches of the constitutional
mandates, mala fides, non-compliance with rules of Natural Justice and perversity. The
court rejected the contention that the violation of the Disqualification rules amounts to
violation of constitutional mandates. The court was of the view that by doing so it would be
elevating the rules to the status of the provisions of the Constitution which is impermissible.
Since the Disqualification rules have been framed by the Speaker in exercise of the power
conferred under paragraph 8 of the Tenth Schedule they have a status subordinate to the
Constitution and cannot be equated with the provisions of the Constitution. They cannot,
therefore, be regarded as constitutional mandates and any violation of the Disqualification
rules does not afford a ground for judicial review of the order of the Speaker in view of the
finality clause contained in sub-paragraph (1) of paragraph 6 of the Tenth Schedule.

Issue 3

A. Contentions of Petitioner

i. That there has been violation of principles of natural justice inasmuch as in
disregard of the provisions of rule 7(3)(b) of the Disqualification rules which provides
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for the comments being forwarded by the member concerned to the Speaker within a
period of seven days of the receipt of the copy of the petition and annexures thereto,
the appellants were given only two days time to file their reply to the petition.

ii.  That there has been violation of principles of natural justice for the reason
that in the impugned order the Speaker has referred to certain extraneous materials
and circumstances, namely, the copies of the newspapers that were produced by Dr.
Jhalmi at the time of hearing and the talks which the Speaker had with the Governor.

iii. That there has been violation of principles of natural justice as the
appellants were denied the opportunity to adduce their evidence before the Speaker
passed the impugned order.

B. Judgment on Issue 3

The Supreme court opined that while it is true that under rule 7(3)(b) of the
Disqualification rules, it has been provided that the member concerned can forward his
comments in writing on the petitions within seven days of the receipt of the copies of the
petition and the annexures thereto and in the instant case the appellants were given only
two days time for submitting their replies, the appellants did submit their replies to the
petitions within the said period and the said replies were quite detailed. Having regard to the
fact that there was no denial by the appellants of the allegation about their having met the
Governor on December 10, 1990 in the company of Dr. Barbosa and Dr. Wilfred D’Souza
and other Congress (1) MLAs and the only dispute was whether from the said conduct of
the appellants an inference could be drawn that the appellants had voluntarily given up their
leadership of the MGP, it cannot be said that the insufficient time given for submitting the
reply has resulted in denial of adequate opportunity to the appellants to controvert the
allegations contained in the petitions seeking disqualification of the appellants.

The court went on to hold that as regards the reference to the newspapers in the
impugned order passed by the Speaker it appeared that the Speaker, in his order, had only
referred to the photographs as printed in the newspapers showing the appellants with
Congress (I) MLAs and Dr. Barbosa, etc., when they had met the Governor with Dr. Wilfred
D’'Souza who had taken them to show that he had the support of 20 MLAs.

The grievance that the appellants had been denied the opportunity to adduce the
evidence was also rejected as being without substance. It was held that the appellants were
the best persons who could refute the allegations made in the petitions. In the impugned
order the Speaker had mentioned that the appellants were present before him but they did
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not come forward to give evidence. Moreover, they could have sought permission to cross-
examine Dr. Jhalmi in respect of the statement made by him before the Speaker that the
appellants had given up their membership of their political party and had said so openly to
him and to others, in order to refute the correctness of the said statement. They, however,
failed to do so.

The Supreme Court relied on a number of English authorities. Reliance was placed on
the approach of the English Courts as summed up by Prof. Wade [H.W.R. Wade:
Administrative Law, 6th Edn., p. 530]

"...It is not possible to lay down rigid rules as to when the principles of natural
justice are to apply: nor as their scope and extent. Everything depends on the
subject-matter. The so-called rules of natural justice are not engraved on tablets of
stone. Their application, resting as it does upon statutory implication, must always
be in conformity with the scheme of the Act and with the subject-matter of the case.
In the application of the concept of fair play there must be real flexibility. There
must also have been some real prejudice to the complainant: there is no such thing
as a merely technical infringement of natural justice.

The court further supported its view that since no prejudice was caused there was no
need to provide any relief as nothing had prevented the individual from having a fair hearing
by referring to Clive Lewis: Judicial Remedies in Public Law, (1992) p. 290. It then went on
to quote Lord Wilberforce in Malloch v. Aberdeen Corporation, (1971) 2 All ER 1278—

"A breach of procedure, whether called a failure of natural justice, or an, essential
administrative fault, cannot give him a remedy in the courts, unless behind it there is
something of substance which has been lost by the failure. The court does not act in vain."

The court concluded this issue by holding that in the light of the aforesaid facts and
circumstances it is unable to hold that the impugned order of disqualification was passed by
the Speaker in violation of the principles of IC natural justice.
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C.A. No. 2904/1993 filed by Ravi S. Naik

Issues

1. Whether a split in the original MGP had taken place and whether the group
of MLAs who have dissociated from the party constitute 1/3rd.of MLAs of original party
thereby protecting the appellant Naik under paragraph 3 of the Tenth schedule from
disqualification under paragraph 2 of the Tenth schedule.

2. Whether in view of the stay order passed by the High Court on December
14, 1990 in Writ Petition No. 321 of 1990 filed by Bandekar and Chopdekar whereby
the operation of the order dated December 13, 1990 regarding disqualification of
Bandekar and Chopdekar had been stayed, the Speaker was right in excluding the
said two members from the group of Naik, on the ground that they were disqualified.

Issue 1

A. Contentions of Petitioner

It was contended by the petitioner that on the 24 December, 1990, in the meeting held
at Ponda, Goa, there was a split in the original MGP. The meeting was attended, among
others, by Office-bearers namely Executive President, Gurudas Malik, Joint Secretary,
Avinash Bhonsle, various executive members and workers of Maharashtrawadi Gomantak
Party. It was decided that M.G.P. (Ravi Naik Group) under the leadership of Ravi Naik
would be to constituted. A resolution to that effect was also passed.

Consequently upon the split, the following members of the Legislative Assembly of the
original M.G. Party had joined the group representing the M.G.P, (Ravi Naik Group) and
constitute the group representing the faction which this arisen as a result of the said split in
the original M.G. Party and they are signatures to the declaration to that effect:

1. RaviS. Naik

Ashok T.N. Salgaonkar
Shanlcar Salagaonkar
Pandurang Raut
Vinaykumar Usagaonkar
Ratnakar Chopdekar
Sanjay Bendekar

Dharma Chidabjar.

© N o g ~ w N
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Furthermore the petitioner contended that the Speaker in his order dated February 15,
1991, has referred to letters dated January 14, 1991 and February 13, 1991 received by him
from Dharma Chodankar and that the said letters were not disclosed to Naik earlier and Naik
had no opportunity of producing in rebuttal.

B. Order of Speaker on Issue 1

The Speaker, in his order dated February 15, 1991 rejected the contention of the
petitioner that there was a split in the original MGP. The Speaker opined that if there was
really a split in the party and a separate group of MLAs of old MGP was formed, it was
incumbent upon the leader of the group to give information of the split to the Speaker as
required by rule 3 of the Disqualification rules in Form-I but no such information had been
furnished till the date of the order and that under rule 4 of the Disqualification rules each of
the members of the group had to give a certificate to that effect by filing Form Il and this
also had not been done till date of the order.

The Speaker also mentioned that Dharma Chodankar had intimated to him on January
14, 1991 that Naik and others had obtained his signatures forcibly without his consent and
against his will. On February 13, 1991 he had addressed a letter to the Speaker regarding
sitting arrangements that he had no connection whatsoever with the Naik group and that he
continues to be with the original political party.

As regards the Resolution and the declaration on which reliance was placed by Naik,
the Speaker observed that on the reverse of the typed sheet of paper which purports to be a
resolution passed on December 24, 1990 there are some signatures and that in the typed
portion there are six names of which four are of MLAs including Naik and two are
disqualified MLAs and that the name of Dharma Chodankar is not there. The Speaker also
observed that if he had been shown the Notice calling the meeting at Ponda showing its
exact venue and the time, and the signatures of the persons who attended that meeting and
minutes of that meeting there could be some evidence to show that such meeting had been
actually held and that in the absence of any such proof the holding of the meeting cannot be
accepted. The Speaker was also of the view that not only the split has to be proved but it
has to be proved by conforming to the rules and in the face of the doubtful evidence
represented by a typed sheet Resolution it could not be accepted and as no information as
prescribed by the rules was given if the split in the party was not proved. In his order the
Speaker had further stated that he had suggested that Naik should produce the affidavits or
the members in person to support his case and he could have brought the six members in
person or six affidavits of the erstwhile MGP MLAs who had joined his group after the so
called split but he did not produce a single affidavit.
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C. Judgment on Issue 1

The Supreme Court observed the paragraph 3 proceeds on the assumption that but
for the applicability of the said provision the disqualification under paragraph 2 would be
attracted. The burden to prove the requirements of paragraph 2 is on the person who claims
that a member has incurred the disqualification and the burden to prove the requirements of
paragraph 3 is on the member who claims that there has been a split in his original political
party and by virtue of said split the disqualification under paragraph 2 is not attracted. In the
present case Naik has not disputed that he has given up his membership of his original
political party but he has claimed that there has been a split in the said party. The burden,
therefore, lay on Naik to prove that the alleged split satisfies the requirements of paragraph
3. The said requirements are:

i. The member of a House should make a claim that he and other members of
his legislature party constitute the group representing a faction which has arisen as a
result of a split in his original party; and

ii.  Such group must consist of not less than one-third of the members of such
legislature party.

The Supreme Court then went on to observe that the first requirement was satisfied
because Naik has made such a claim. The only question that remained in the opinion of the
Supreme Court was whether the second requirement was fulfilled. The total number of
members in the legislature party of the MGP (the original political party) was eighteen. In
order to fulfil the requirements of paragraph 3 Naik's group should consist of not less than 6
members of the legislature party of the MGP. It may be recalled that Naik had claimed that
at the time of split on December 24, 1990 his group consisted of eight members whose
signatures are contained in the Declaration, a copy of which was filed with the reply dated
February 13, 1991.

The Supreme Court refused to endorse the view of the Speaker that the split had not
been proved because no intimation about the split has been given to him in accordance with
rules 3 and 4 of the Disqualification Rules.

The court found that both rule 3 and rule 4 had no application in the present case.
Rule 4 was inapplicable because the stage for furnishing the required information had
passed long back when the members made and subscribed to oath and affirmation after
their election in 1989. Rule 3 also comes into play after the split and the failure on the part
of the leader of the group that has been constituted as a result of the split does not mean
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that there has been no split. As to whether there was a split or not has to be determined by
the Speaker on the basis of the material placed before him and not with reference to rule 3
or 4.

The split was sought to be proved by the Declaration dated December 24, 1990
whereby eight MLAs belonging to the MGP declared that they had constituted themselves
into a group known as Maharastrawadi Gomantak Party (Ravi Naik Group). The
genuineness of the signatures on the said declaration was not disputed before the Speaker.
One of the signatories of Declaration, namely, Dharma Chodankar, had written to the
Speaker that his signatures were obtained forcibly. That may have a bearing on the number
or members constituting the group. But the fact that a group was constituted is established
by the said Declaration.

The Supreme Court overruled the judgment of the High Court and the Speaker and
held that the alleged split in the MGP had taken place. This was done on the basis that
Bandekar and Chopdekar who were excluded by the Speaker despite the stay order of the
High Court could not be excluded." If the above two members are included within the group
of Naik then it is not disputed that the number of member in the group was more than one
third of the legislature party of MGP. This would be so even if Dharma Chodankar was
excluded because the total number of member in the group of Naik would be seven and the
number of members of the legislature party of MGP required for the purpose of a split under
paragraph 3 of the Tenth Schedule was six.

The court concluded by stating that the order dated February 15, 1991, passed by the
Speaker was, therefore, in violation of the constitutional mandate contained in paragraph 3
of the Tenth Schedule to the Constitution and is liable to be quashed on the basis of the law
laid down by this Court in the Kihoto Hollohan case.

Issue 2
A. Contentions of Petitioner

It has urged on behalf of the petitioner that in view of the stay order passed by the High
Court on December 14, 1990 in Writ Petition No. 321 of 1990 filed by Bandekar and
Chopdekar whereby the operation of the order dated December 13, 1990 regarding
disqualification of Bandekar and Chopdekar had been stayed, the Speaker was not right in
excluding the said two members from the group of Naik, on the ground that they were
disqualified members of Goa Legislative Assembly.
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B. Order of Speaker on Issue 2

The Speaker rejected the contention of the petitioner and in his order, also mentioned
that two MLAs of the alleged Naik group had already been disqualified by him. Referring to
the contention urged by the advocate appearing for Naik that there was a stay by the High
Court against the disqualification of these two MLAs, the Speaker has observed:

"This argument cannot help the disqualified MLAs as stay from the court came
after the order of disqualification was issued by me. Besides recently the Parliament
has held that the Speaker's order cannot be a subject-matter of court proceedings
and his decision is final as far as Tenth Schedule of Constitution of India is
concerned."

C. Order of the High Court on Issue 2

The High Court confirmed the view taken by the speaker and rejected Naik's
arguments. It was held that it is true that the Speaker in the impugned order held that he is
not bound by the stay order granted by the High Court as he had already made the
disqualification orders earlier to the stay order granted by the High Court. The Speaker
indeed further mentioned that recently the Parliament has held that the Speaker's orders
cannot be subject-matter of Court proceedings and his decision is final so far as the Tenth
Schedule of the Constitution of India is concerned. The fact remains that when the Speaker
made the orders of disqualification on 13" December, 1990 the Division Bench had stayed
the same on 14™ December, 1990 in the petition filed by Bandekar and Chopdekar. The
conclusions in Kihoto's case were pronounced by the Supreme Court in November, 1992
whereby Para 7 of the Tenth Schedule ousting the jurisdiction of the Courts were held to be
invalid and ultra vires the Constitution.

The High Court went onto hold that the Speaker clearly mentioned that the decision
rendered by the Speaker under the Tenth Schedule disqualifying a Member cannot be a
subject-matter of Court proceedings. Admittedly on the date on which he made the present
impugned order, Para 7 of the Tenth Schedule was not held invalid by the Apex Court and
the invalidity came much later. On his interpretation of Paras 6 and 7 of the Tenth Schedule,
the Speaker hold that the stay order granted by a Division Bench of this Court is not binding
upon him. In such circumstances, it cannot be held that the action of the Speaker was
perverse or mala fide. Had it been a fact that the Speaker was to make such order after the
pronouncement or the conclusion in Kihoto's case, i.e., after November, 1991, the story
would have been different. The High Court also rejected the argument that propriety
demanded that the Speaker should have respected the order of the High Court but nothing
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turns on the same as by this Judgment the disqualification of Bandekar and Chopdekar is
upheld which takes effect as from November, 1990.

D. Judgment on Issue 2

The Supreme Court reversed the order of the High Court and C.A. No. 2904 of 1993
filed by Naik was allowed. The order dated February 15, 1991 passed by the Speaker, Goa
Legislative Assembly declaring the Naik as disqualified for being a member of the Goa
Legislative Assembly was quashed.

The effect of the stay of the operation of the order of disqualification dated December
13, 1990 was that with effect from December 14, 1990 the Declaration that Bandekar and
Chopdekar were disqualified from 'being members of Goa Legislative Assembly under order
dated December 13, 1991 was not operative and on December 24, 1990, the date of the
alleged split, it could not be said that they were not member of Goa Legislative Assembly.
One of the reasons given by the Speaker for not giving effect to the stay order passed by
the High Court on December 14, 1990, was that the said order came after the order of
disqualification was issued by him. The High Court rejected this view on the ground that the
said order was passed in a writ petition challenging the validity of the order dated December
13, 1990 passed by the Speaker hence it had to come after the order of disqualification was
issued by The Speaker.

The High Court also rejected other reason given by the Speaker which was that
Parliament had held that the Speaker's order cannot be a subject-matter of court
proceedings and his decision is final as far as Tenth Schedule of the Constitution is
concerned. The said reason was found to be unsustainable in law. As to whether the order
of the Speaker could be a subject-matter of court proceedings and whether his decision was
final were questions involving the interpretation of the provisions contained in Tenth
Schedule to the Constitution. On the date of the passing of the stay order dated December
14, 1990, the said questions were pending consideration before this Court. In the absence
of an authoritative pronouncement by this Court the stay order passed by the High Court
could not be ignored by the Speaker on the view that his order could not be a subject-matter
of court proceedings and his decision was final. It is settled law that an order, even though
interim in nature, is binding till it is set aside by a competent court and it cannot be ignored
on the ground that the Court which passed the order had no jurisdiction to pass the same.
Moreover the stay order was passed by the High Court which is a Superior Court of Record
and it has been held in Special Reference No. 1 of 1964, (1965) 1 SCR 413 that in the case
of a superior Court of Record, it is for the court to consider whether any matter falls within its
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jurisdiction or not. Unlike a court of limited jurisdiction, the superior Court is entitled to
determine for itself questions about its own jurisdiction.

The said question relating to the jurisdiction of the High Court to entertain the writ
petitions challenging the order of the Speaker now stands concluded by the judgment of this
Court in Kihoto Hollohan case wherein the provisions of paragraph 7 of the Tenth Schedule
have been held to be unconstitutional and paragraph 6 has been construed and it has been
held that the Speaker, while passing an order in exercise of his powers under sub-
paragraph (1) of paragraph 6 of the Tenth Schedule functions as a Tribunal and the order
passed by him is subject to judicial review under articles 32, 136, 226 and 227 of the
Constitution.

This would mean that the Speaker was bound by the stay order passed by the High
Court on December 14, 1990 and any action taken by him in disregard of the said stay order
was a nullity. In the instant case the Speaker, in passing the order dated February 15, 1991
relating to disqualification, treated Bandekar and Chopdekar as disqualified members. This
action of the Speaker was in disregard of the stay order dated December 14, 1990 passed
by the Bombay High Court. The order of the Speaker was thus nullity.

Analysis and Comment

Goa with a 40 member unicameral legislature is not just India’s smallest state in terms
of area but is also politically the most volatile in terms of coalitions. Politics of the state is
witness to never ending vacillations of MLAs between parties and of parties themselves with
the latter changing their coalition partners rather frequently. Goa has thus been a frequent
user of anti- defection law since its inception and imposition of President’'s rule has also
often been resorted to too often.

The present case was a testament of Goa politics and its fickle coalitions. The
Supreme Court expounded the 'voluntarily given up membership’ clause which attracts
defection under the Tenth Schedule. It laid down the scope of this clause to be much wider
than 'resignation’. A person may voluntarily give up the membership by his conduct,
association or interviews. At times the place he occupies in the House may indicate that the
person chooses not to be associated with his political party. Thus no formal resignation is
necessary.

Quite significantly, the judgment lays down three propositions. One of these
propositions regarding splits is now of little consequence as paragraph 3 of the Tenth
Schedule has been repealed. The second proposition wherein the Supreme Court rejected
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the contention that disqualification rules were part of the constitutional mandate is rather
well-formulated and firmly establishes that the Constitution is superior and not subordinate
to any rules framed under it. It would be a grave folly to equate the Constitution which is the
reservoir of all laws to any rules framed under it.

The third proposition was regarding principles of natural justice. It is significant that a
well-known exception to the application of principles of natural justice was accepted by the
Supreme Court. The approach was that the 'court does not act in vain’ or in other words if
compliance with natural justice would have made no real difference then it cannot give the
petitioner a remedy even if there is a procedural breach. The court without stating in express
terms appears to have relied on the empty formality theory and substantial compliance
theory. The court observed that since the appellants in the instant case had not refuted the
allegations when given the opportunity therefore, they cannot now seek protection under
principles of natural justice. They were given an opportunity to refute the allegations
themselves and they chose not to and thus principles of natural justice stand substantially
complied with and any further remedy would be an empty formality and would accomplish
nothing.
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lll. G. Viswanathan v. Speaker, Tamil Nadu
Legislative Assembly,
AIR 1996 Sc 1060: (1996) 2 SCC 353
Decided On: 24-1-1996

Hon’ble Judges: A. M. Ahmadi, C.J.l, and K. S. Paripoornan J.
Facts - List of Dates:

8-3-1994 Viswanathan (petitioner) was elected from Arcot Legislative Assembly
constituency whereas Azhagu Thirunavukkarasu was elected from
Orathanadu constituency. Both of them were expelled from AIADMK

party.

Speaker of Tamil Nadu Legislative Assembly (for short 'Assembly’)

6-3-1994 declared the two petitioners as 'unattached’ members of the Assembly.

Secretary Legislative Assembly issued a notice under section 7 of the

6-3-1995 Tamil Nadu Assembly (Disqualification on Ground of Defections) Rules,
1986, and called for the comments of the appellants.

20-4-1995 The petitioners filed writ petition Nos. 6331 and 6332/95 and CMPs in

response to the order of the Speaker dated 20th April, 1995.

26-4-1995 The learned Single Judge vacated the injunction by his order and
dismissed the CMPs upholding the decision of the speaker.

29-7-1995 Impugned Order

A Division Bench of the High Court noticing that the Writ Appeals and the
Writ Petitions raised the same issues, heard them together and disposed
them of by a common judgment whereby the decision of the Speaker
was upheld.

Factual The petitioners were two members of the Tamil Nadu Legislative
Summary: Assembly elected in the general elections held in 1991. Both of them
were candidates set up by All India Anna Dravida Munnetra Khazhagam

(for short 'AIADMK"). Viswanathan was elected from Arcot Legislative

Assembly constituency whereas Azhagu Thirunavukkarasu was elected
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from Orathanadu constituency. Both of them were expelled from
AIADMK party on January 8, 1994.

On March 16, 1994 the Speaker of Tamil Nadu Legislative Assembly
declared the two appellants as 'unattached’ members of the Assembly.
Enclosing certain papers and other documents one Subburethinam,
Member of the Assembly, informed the Speaker that both the appellants
have joined another (new) party called Maru Malarchi Dravida Munnetra
Khazhagam (MDMK'’ for short) and hence they should, as per the
provisions of law, be disqualified from the membership of the Assembly.
On March 6, 1995 the Secretary Legislative Assembly issued a notice
under section 7 of the Tamil Nadu Assembly (Disqualification on Ground
of Defection) Rules, 1986, and called for the comments of the appellants
on the representation made by Subburethinam to disqualify them, hence
the Writ Petition

Contentions of the parties:
Petitioners:

A. That the petitioners contended that Paragraph 2(a) of the Tenth Schedule of
the Constitution comes into play only to disqualify a member who voluntarily gives up
his membership of the political party that had set him up as a candidate, and not when
he is expelled from the party and declared "unattached" i.e., not belonging to any
political party.

B. That paragraph 2(a) will apply only when a member himself of his own volition
gives up his membership of the party. Any member thrown out or expelled from the
party that had set him up as a candidate will not fall within the mischief of paragraph
2(a).

C. That by expulsion, the member thrown out will '‘cease’ to be a member of the
party that set him up as a candidate and even if he joins another party thereafter, it will
not be a case of 'voluntarily’ giving up his membership of the political party that had set
him up as a candidate for the election.

Respondents:

The respondents submitted (A) that the Tenth Schedule of the Constitution should be
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interpreted strictly, and keeping in view the mischief sought to be prevented by enacting the
law, it is evident that though expulsion by the political party that had set up a person as a
candidate by itself may not attract paragraph 2(1)(a), the further act of his joining another
party amounts to 'voluntarily giving up’ the membership of the political party that had set him
up as a candidate, and (B) that the deeming provision contained in the explanation should
be given full effect and in the light of the finding that the appellants had joined another
political party, the High Court was justified in confirming the conclusion of the Speaker that
the appellants had voluntarily given up their membership of the political party that had set
them up as candidates and had thereby incurred the disqualification for being members of
the Assembly under article 191(2) of the Constitution read with clause (a) of subparagraph
(1) of paragraph 2 of the Tenth Schedule.

Issue :

Whether a member of a House, belonging to a political party, becomes disqualified for
having voluntarily given up his membership of such political party on his joining another
political party after his expulsion from the former under paragraph 2 of the Tenth Schedule
and in this respect what is the scope of the legal fiction or deeming clause as under 2(1) a
of the 10th Schedule?

Judgment :

The Supreme Court commenced its discussion by stating that to have a proper
understating of this issue a reference to the legislative background can be useful. After
referring to the same the court opined that the scope of the legal fiction enacted in
explanation (a) to paragraph 2(1) of the Tenth Schedule assumes importance in this
context. By the decision of the Court it is fairly well settled that a deeming provision is an
admission of the non-existence of the fact deemed. The Legislature is competent to enact a
deeming provision for the purpose of assuming the existence of a fact which does not even
exist. It means that the Courts must assume that such a state of affairs exists as real, and
should imagine as real the consequences and incidents 4vhich inevitably flow there from,
and give effect to the same. The deeming provision may be intended to enlarge the
meaning of a particular word or to include matters which otherwise may or may not fall
within the main provision. The court relied upon law laid down in this regard in East End
Dwellings Co. Ltd. case. Legislature can introduce a statutory fiction and courts have to
proceed on the assumption that such state of affairs exists on the relevant date. In this
connection, the court was reminded of what was said by Lord Asquith in the case of East
End Dwellings Co. Ltd. that when one is bidden to treat an imaginary state of affairs as real,
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he must surely, unless, prohibited from doing so, also imagine as real the consequences
and incidents which inevitably have flowed from it. One must not permit his "imagination to
boggle" when it comes to the inevitable corollaries of that state of affairs.

Thereafter the court opined that it appeared that since the explanation to paragraph
2(1) of the Tenth Schedule provides that an elected member of a House shall be deemed to
belong to the political party, if any, by which he was set up as a candidate for election as
such member, such person so set up as a candidate and elected as a member, shall
continue to belong to that party. Even if such a member is thrown out or expelled from the
party, for the purposes of the Tenth Schedule he will not cease to be a member of the
political party that had set him up as a candidate for the election. He will continue to belong
to that political party even if he is treated as 'unattached'.

The further question is when does a person voluntarily give up his membership of such
political party, as provided in paragraph 2(1)(a)? The act of voluntarily giving up the
membership of the political party may be either express or implied. When a person who has
been thrown out or expelled from the party which set him up as a candidate and got elected,
joins another (new) party, it will certainly amount to his voluntarily giving up the membership
of the political party which had set him up as a candidate for election as such member.

The Supreme Court was of the view that labeling of a member as 'unattached’ finds no
place nor has any recognition in the Tenth Schedule. Furthermore, the classification of the
members in the Tenth Schedule proceeds only on the manner of their entry into the House -

1. One who has been elected on his being set up by a political party as a
candidate for election as such member;

2. One who has been elected as a member otherwise than as a candidate set
up by any political party-usually, referred to as an 'independent’ candidate in an
election; and

3. One who has been nominated.

The categories mentioned are exhaustive. According to the bench it is impermissible
to invent a new category or clause other than the one envisaged or provided in the Tenth
Schedule of the Constitution. If a person belonging to a political party that had set him up as
a candidate, gets elected to the House and thereafter joins another political party for
whatever reasons, either because of his expulsion from the party or otherwise, he voluntarily
gives up his membership of the political party and incurs the disqualification. Being treated
as 'unattached’ is a matter of mere convenience outside the Tenth Schedule and does not
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alter the fact to be assumed under the explanation to paragraph 2(1). Such an arrangement
and labeling has no legal bearing so far as the Tenth Schedule is concerned. If the
contention urged on behalf of the petitioner is accepted it will defeat the very purpose for
which the Tenth Schedule came to be introduced and would fail to suppress the mischief,
namely, breach of faith of the electorate. The court was therefore, of the opinion that the
deeming fiction must be given full effect for otherwise the expelled member would escape
the rigour of the law which was intended to curb the evil of defections which had polluted
our demacratic polity.

The court also held that paragraph 1(b) cannot be read in isolation. It should be read
along with paragraphs 2, 3 and 4. Paragraph 1(b) in referring to the Legislative Party in
relation to a member of a House belonging to any political party, refers to the provisions of
paragraphs 2, 3 and 4, as the case may be, to mean the group consisting of all members of
that House for the time being belonging to that political party in accordance with the said
provisions, namely, paragraphs 2, 3 and 4, as the case may be. Paragraph 2(1) read with
the explanation clearly points out that an elected member shall continue to belong to that
political party by which he was set up as a candidate for election as such member. This is
so notwithstanding that he was thrown out or expelled from that party. That is a matter
between the member and his party and has nothing to do so far as deeming clause in the
Tenth Schedule is concerned. The action of a political party qua its member has no
significance and cannot impinge on the fiction of law under the Tenth Schedule.

On the facts of the case the Supreme Court too upheld the order of the Speaker and
refused to interfere rejecting all contentions of the respondent and went on to hold that—

"If he on his own volition joins another political party, as the appellants did in
the present case, he must be taken to have acquired the membership of another
political party by abandoning the political party to which he belonged or must be
deemed to have belonged under the explanation to paragraph 2(1) of the Tenth
Schedule. Of course, courts would insist on evidence which is positive, reliable and
unequivocal."

Ratio:

That since the explanation to paragraph 2(1) of the Tenth Schedule provides that an
elected member of a House shall be deemed to belong to the political party, if any, by which
he was set up as a candidate for election as such member, such person so set up as a
candidate and elected as a member, shall continue to belong to that party. Even if such a
member is thrown out or expelled from the party, for the purposes of the Tenth Schedule he
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will not cease to be a member of the political party that had set him up as a candidate for
the election. He will continue to belong to that political party even if he is treated as
‘'unattached’. Being treated as 'unattached’ is a matter of mere convenience outside the
Tenth Schedule and does not alter the fact to be assumed under the explanation to
paragraph 2(1). Such an arrangement and labeling has no legal bearing so far as the Tenth
Schedule is concerned.

When a person who has been thrown out or expelled from the party which set him up
as a candidate and got elected, joins another (new) party, it will certainly amount to his
voluntarily giving up the membership of the political party which had set him up as a
candidate for election as such member.

*hkkkkkkkkkkkkkkk
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IV. Jagdambika Pal v. Union of India
JT 1998 (4) SC 319: RLW 1999 (1) SC 1: 1998 (2) SCALE 83

A Special Leave Petition was filed by the petitioner challenging an order of the High
Court appointing person "X" as the Chief Minister claiming that it was not done in a
democratic manner. The Hon'ble Supreme Court however upheld the order of the High
Court stating that the Floor Test was done in the house in an orderly and democratic fashion
and that, there stood a clear majority in favour of Person "X".

Decided On: 27-2-1998
Hon’ble Judges: M.M. Punchhi, CR, S.C. Agrawal J. and K.T. Thomas J.
Facts - List of Dates:

24-2-1998 Composite floor test for Chief Ministership takes place in the U.P.
Assembly. 225 votes were secured by Kalyan Singh and 196 votes by
Jagdambika Pal, claimants in rivalry to the Chief Ministership of the
State.

25-2-1998 Speaker disqualifies 12 members under Anti-Defection Law—Withholds
result and thus his conduct is heavily criticized.

Special Leave Petition filed challenging Order of High Court putting Kalyan Singh in
position of Chief Minister and the Speaker’s action in disqualifying 12 members under Anti-
Defection law questioned.

Contentions of Petitioner:

A.  The petitioners contend that the floor test of the house was not
done in an orderly and democratic manner in strict compliance with the order of
the High Court.

B. The petitioners also question the conduct of the Speaker as
violative of the 10th Schedule as he withholds his verdict in the disqualification
case of 12 members.

Judgement / Ratio

The Supreme Court was informed through the statements made at the Bar as also
through the fax communication from the Speaker, U.P. Assembly that the composite floor-
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test, in strict compliance of Supreme Court order dated February 24, 1998 did take place
orderly and peacefully and as a result thereof 225 votes were secured by Kalyan Singh and
196 votes by Jagdambika Pal, claimants in rivalry to the Chief Ministership of the State.

The Supreme Court observed that Conduct of the Speaker in one respect had been
severely criticized in his withholding verdict in the disqualification case of 12 members under
the Anti-Defection Law, despite the fact that he had concluded the hearing on February 25,
1998 raising pursuant expectations which stand belied. The Supreme Court reserved
comment thereon in view of the wide margin of the votes gathered. Even when those 12
members were taken to have voted in favour of Kalyan Singh, their votes when subtracted
from those polled still left him to be the one having majority in the House. Correspondingly,
those 12 votes do not go to Jagdambika Pal who would still be in minority. Thus the court
did not go into this aspect any further.

The Supreme Court made the interim order of the High Court putting Kalyan Singh in
the place of Chief Minister absolute subject to the democratic process in the following
terms —

"In view of these developments, the impugned interim order of the High Court
in putting Shri Kalyan Singh in position as Chief Minister should be and is, hereby,
made absolute subject of-course to democratic process. Shri Kalyan Singh had at
a point of time offered to the Governor facing floor-test which was declined. On his
dismissal his rival on being sworn in as the Chief Minister was required to undergo
the floor-test in a time frame. We have facilitated both in one go. Both have had
their measure of strength. In these circumstances, keeping any attendant issues
alive in the form of the writ petition before the High Court would now be not
conducive to political peace and tranquility, as also overall harmony.

Analysis and Comment

The judgment is significant inasmuch as it upheld and legitimatised the election of the
Chief Minister by the House on its floor. In fact, it would be most advisable in all situations of
hung Houses for the Governors, to send messages to the Houses concerned to elect their
leaders who may then be appointed Chief Ministers.

khkkkkkkkkkkkkkkk
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f[ERTT 9%, IR TS SRR (3717) UelTd G UTSclie d T gHT fagrHss
PR (3ATY) UETT e Ugd TN ITcied] "SR (IR)" A7 4o gRyadie var e
fqem aRY Qe BHEBISIRRTT U = U&T/TC UM .90 S 9]]% ISl AT
fae.

AT TP HERTE TS S A areed, s, JaroRtd Higel a9d e
IRy faeTTHise SRR (31m9) geamd +1d, #ff. B9 Yoide I+l I enid drel
ARl U PG Thedrd ALFH Hosfdel BRI, &I PIgT  cTdheied]
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AT el qo AT JIYATHEN Poelle] dRae THeAd ALFUT] TR HIeilel
HRATg bell B

THYOT N -

fag gRySde "HeRTS fAurHie® ®N (TR)" UeTr=aT 93 e (Sfear faen
9, f4.9.9. aieg) & 19 el 9--R ISl ALAUTGAHT U= forg 3T Posfded b, e
IRYSHIT PN (3TR) AT UM T UIdidR A AT SITeiedl eMione il
e faeie glvarar o uder onme @ Qe faefiMiaxom ferfoRe SN ureie
Jd faeell A bely ARfeoiwi @1 uerer ol HEar faell o, WeRg
Iy faarTHies BN (3MR) AT UeTT=T 3/3 Vel HHI ATe! Udedl el HHe
ool I U=l BRUMG™d JURT FREAT T AU SlTeled]  erfere
AR fquTTies uemd oy BIUIR T8l 3l Qi JiuTfad Pel. Wexg 93 A
DN (3TR) TT eI IToRe B JelTHed SiTetedT facli-iexoms #1=Iar quardt g
faem oRye AURTETHES THUATATS! 9iesl ST <9 <ugrdl fasidr defl.

AT YR Al IUSTE] HIGUS, IRl g UelicR &l BrIemie avqal
R 997 .99 fAuTHes SR (JIR) AT UeTT 3MiaRe Bk UetHed

STl faefliromd fdgm uRySdid dH®STHRAl f€.9Q Sfel 9]]% RISi Wi
oot

UV foy -

sich faem 9oy, faem oRue e, I 7eRTY Qurises SR (31m) ez
SR 93 ASRERIER Y& BT TSR T4 A0 Seled] DRI (3TR) UaT/ITerd ot
FeAl BN W IR AgeFes RN (3TR) a1 gar=n qy faam aRve dewitar,
S e JART IR SRAIAT 93 AT [AuTTies BRI (37R) Uerd TerfeRe
PIIE U Siefed] feli-Ie)oma AL|Hd, faue oRuyg It fdaq Job 9qe] sl
faer URYGTe SHBISTHRTT Wigdl faell gikdl, AR s\l faen Jat Ji f&.20
el a]]R ISl ALFHIYNHT 3T FHasfdel B HI, T TeFifele DR gaard” fdef= 8
sod AR 7 M BN (IR) fAuFHse uel T AaeT aHSodrd A, ATHaR
f&.30 FoI aqe] IISf i faen 9y i+ AW o3 fofg Qe SR (3R)
UeT B YR I BN (M) AT et faei= dxoarar ol f3.39.0.99k% JToH
ST Paidel d Favg [Ael-IeRod e uRycdie fJurFss SR™ (3) Tard e
a4 57, Ioid e I 239 et age] ISl AT fael. AL AW, s uRye
I 4.3 SRE 9]y RISl AT fqwareadn Wevid Iucte BRI, axRendl a uefed
HIIET faRTT 9% siwd faen e I SR (3TR) A7 U8 TTera faemvises o
(3T) UeTTd SITeled faeli< IR um fdem URyGdel BrHBISIhIRGl gl e,
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5. fomrre g™ #e, fau uRve 9ewr I f.3g St 9q]] <ISH, AL.EWIUN,
HERTE fqg URYE AMT Hofdel B, Al Yo U&= "ARIe] HRIST HEHHT
BT TS il "Fa HERTS: fqbrt arel” o = e A0S dell JTe. q-° i)
26 T a]RR IS TN Fwldel BI, AT 9 HERTS fAH UEH Irgard N
UeTd faefis grogra foia wder aie 9 Waxg fAefl-eR e rgarel i verrd fagr
IRy Id, 3.8 Yolde A 3,36 ol 9] Ioil Ara faet. A9, faam
URYE I 3.3 3IFRE q]]R ISl aNIdt fAwAT=d Hewid IudTe HIIGUS, JRIRel 9
yaferd eIel fIaRd 9% 99 98RTe 9 e faurdes Ieedrd! ol uelrd
STcied] fIel-pRoMT fem URYeTel BIHBISTDR Wil faeil.

UhNOT UTd -

AN, gAT Toldrs, fagr uRue wawy AT 4.3 S 9’-] XIS ALHHIU, HBRTS
fgerT uRyg I o Pofdel @I, Fiedl Y@ I[SIDIY Ul el FHTSiaral e e
TSI Al FATSIATE] U&l (S) 371 A1arar T e IAUF Bell 3. avd Al
FHTSTATET (S TS YRR ITSERT BRI (31M) AT TeTTd .o 7 9]-- RIil fefis grogran
ol dqe e, |exg faelFiexRond HeRTS fdurHs® RN () e Ad A
RIS @9 AT fEag ST a’”] RIS e« qeifdel.,

IS UHROMG, 12,92 ol 9] IS, AL FHIG FHATSTATG! () AT Tl AERTS
faeTTHS® BINT (31T) U&TTd SITeledT aelMIeRoTNT e fae.
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99, ThTCHT AT STegel, HERTSE fAem==ar Fisi
TefiaR g4} BrIenaid fae sl Aok
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I erue faumawr Aewiear devld  doblele HISTNE, HERTS  [demTa
(37373307 ToRTEM) AT faib 93 S, 2007 IUSHl UIRT Pefel AR Yo TH& HRUIE Id
3Ted.

Sr. No. Title of the Case Pages
1 Shri Sachin Ahir V/S Shri Narayan pawar 1-11

Disqualification Petition No. 1 of 2002.
Shri Sachin Ahir V/S Shri Narsing Patil
Disqualification Petition No. 2 of 2002.
Shri Sachin Ahir V/S Shri Shivajirao Naik
Disqualification Petition No. 3 of 2002.

(Common Judgement)

2 Shri Narendra Ghule V/S Vinay Kore 12-22

Disqualification Petition No. 4 of 2002.

3 Shri Sachin Ahir V/S Shri Shirishkumar Kotwal 23-31

Disqualification Petition No. 5 of 2002.

4 Shri Dada Jadhavrao V/S Shri Gangaram Thakkarwad 32-40

Disqualification Petition No. 6 of 2002.

5 Shri Rohidas Patil V/S Shri Desmond Yates 41-47

Disqualification Petition No. 8 of 2002.




g

(1) BEFORE THE SPEAKER OF THE MAHARASHTRA LEGISLATIVE ASSEMBLY

IN THE MATTER OF DISQUALIFICATION OF MEMBER OF LEGISLATIVE
ASSEMBLY ON THE GROUND OF DEFECTION AS PER ARTICLE 191(2) AND TENTH
SCHEDULE OF THE CONSTITUTION OF INDIA AND THE MEMBERS OF
MAHARASHTRA LEGISLATIVE ASSEMBLY (DISQUALIFICATION ON GROUNDS OF
DEFECTION) RULES,1986.

DISQUALIFICATION PETITION NO.1 OF 2002
Shri, Sachin Ahir, Member of the Legislative Assembly.
VI/s.

Shri Narayan Pawar, Member of the Legislative Assembly.
DISQUALIFICATION PETITION NO. 2 OF 2002.
Shri Sachin Ahir, Member of the Legislative Assembly.
Vis
Shri Narsing Patil, Member of the Legislative Assembly.
DISQUALIFICATION PETITION NO.3 OF 2002.
Shri Sachin Ahir, Member of the Legislative Assembly.
VI/s
Shri Shivajirao Naik, Member of Legislative Assembly

1. These three Petitions filed under Rule 6 of The Members of
Maharashtra Legislative Assembly (Disqualification on ground of Defection) Rules,
1986 involve common questions of facts and law. So they are disposed of by this
common judgment.

2. These three and other five Petitions for disqualification under the
said rules were heard by me on 11th and 12th June, 2002. On both the days the
hearing was commenced by 12.00 AM and 10.00 AM respectively and was
continued till almost 6.30 P.M under the circumstance, it was humanly impossible
to prepare and pronounce my judgements on 12™ June,2002 itself. So, | was
constrained to declare that | will prepare and pronounce them by 8.00 A.M. on 13"
June, 2002 | am doing so accordingly.
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3. On June 4, 2002 Shri Sachin Ahir, the Hon. Member from Sewree
constituency of the Maharashtra Legislative Assembly who is elected on the ticket
of Nationalist Congress Party, and is a Member of the Nationalist Congress
Legislature Party filed Petition Nos. 1 to 3 of 2002 against Shri Narayan Pawar,
Hon. Member from Khed Alandi constituency, Shri Narsingh Patil, Hon. Member
from Chandgad constituency and Shri Shivajirao Naik, the Hon. Member from
Shirala constituency.

4. In those Petitions he alleged in substance:-

a) That the said Members are elected on the ticket and Symbol of the
Nationalist Congress Party.

b) That on April 23, 2002 the disciplinary committee of the said party
passed resolution directing its members not to give any statements etc.,
which would tarnish the image of the party and/or would otherwise harmful
toit.

c) That in spite of it they submitted a letter to his HE The Governor of
Maharashtra on June 4, 2002 stating therein that they had withdrawn their
support to the present Government formed by Democratic Front constituted
by Indian National Congress and Nationalist Congress Party.

d) That moreover through the media of Press and television also they
let the general public of Maharashtra and all over India knows of their
withdrawal of their support to the present ministry constituted by the said
front and had given their support to the Shiv Sena and Bhartiya Janata
Party combined;

e) That thereby they had voluntarily given up their memberships of
their original political party viz., the Nationalist Congress Party, and

f) That thereby they have become disqualified from being members of
the House of the Legislative Assembly of the State of Maharashtra.

5. Along with the Petitions he produced among other documents, copies of
the newspapers, copy of the Respondents aforesaid letter to His Excellency, The
Governor of Maharashtra.

6. On carefully going through the Petition | found that the Petitions were duly
sighed and verified as required by sub-rule 6 of Rule 6 of the Members of
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Maharashtra Legislative Assembly (Disqualification on the grounds of Defection)
Rules, 1986 said Rules. From the declarations given by the said three persons in
Form No. 3 as per Rule No.4 and the entries in the Register in Form No.4 as per
Rule No.5 of the said Rules, | found that the said members were elected on the
ticket and symbol of the Nationalist Congress Party. So in discharge of my duties
and functions as the Speaker, | decided to call their written comments on the said
Petitions as required by the principles of natural justice and also Rule 7 (3) of the
said Rules in the interest of healthy democracy, and directed my office to serve
Summons on them along with the necessary annexures also and call for their
comments as contemplated in the said rule 7 (3).

7. The said Rule 7(3) contemplates 7 days time. However, by His Excellency
the Governor of Maharashtra directed the Chief Minister to prove the continuance
of majority support to his Government on the floor of the House within Ten days
i.e. latest by 14™ June 2002. In view of the legislative intent in adding sub clause 2
to Article 191 and also the Tenth Schedule to our Constitution in the year 1985,
and after giving a careful thought to the situation. | decided to give two days time
as was given and upheld by the Supreme Court also in the Case of Ravi S. Naik
Vs. Union of India reported at AIR 1994 SC 1558. | think that Rule No 9 of the said
rule also confers discretion on the Speaker for such exigencies. The said judgment
of the Supreme Court establishes that the basic requirement is to act fairly and
reasonably in such inquires.

8. Instead of filing their reply of comments on the Petition and or making any
application for extension of time in that behalf they filed in the Hon’ble High court
of Mumbai Writ Petitions impleading the Speaker also amongst others as a
Respondent. After partial hearing thereof by the Hon'ble High Court on June 7,
2002 the Respondents approached me on June 8, 2002, and by their applications
running into five pages, they asked for further time to file their comments; till 6.00
P.M. on 14th June, 2002, in other words, until after the proposed Assembly
Session for Vote of Confidence on 13th June, 2002. In view of the contingency
mentioned above by detailed speaking order 4 dated 9™ June, 2002. | gave them
extension of time till 11th A.M. of June 11, 2002. Subsequently, on June 11, 2002
the Hon’ble High Court was pleased to dismiss their Writ Petitions.

9. On June 11, 2002 the said three persons appeared before me along with
their Advocates and filed their respective Written Statements of Defence, in other
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words, their Comments as contemplated in Rule 7 (3) mentioned above. Their
main contentions are:

a) That grant of less than 7 days time to them for filing their defense
was contrary to law, that the time granted to them was not sufficient and
reasonable and thereby fair opportunity of defending themselves was denied
to them: and that the prescribed 7 days time contemplated in Rule No. 7 was
as per the Rules Of Natural Justice;

b) That Copies served on them initially were not complete and that
they received the complete set only by 9 a.m. on June 11, 2002 and that also
prejudiced preparation of their defense;

c) That the allegations against them are devoid of the required
material facts and particulars, and that required summary dismissal of the
Petitions;

d) That many of the documents referred to in the pleadings have not
been filed along with the Petition and their copies also have not been served
on them.

e) That the annexure were not verified as required by Rule 6 (6). that
they denied all the allegations made against them including the allegation that
they had accompanied Leaders of Opposition when they met His Excellency,
the Governor of Maharashtra and that they gave publicity to it in the Electronic
and Print Media; and

f)  That disciplinary Committee of their party had not passed any
resolution on 23rd April 2002 and that in any case the same was never
brought to their knowledge.

g) They however specifically admitted that they did submit a letter to
the Governor on 4th June 2002 but alleged that the Petitioner was
misinterpreting the contents of that letter to project that it was to the effect that
they had withdrawn their support of the Government.

10. So, the basic issues which arise for my decision are:-

(1) Whether the Petition deserves to the summarily dismissed on the
ground of alleged violation of Rule 6 (4), Rule 6 (6) and Rule 7 (3)?
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(2) Whether the Respondents have voluntarily given up Membership of
their original party, and have thus become disqualified for being members of
the House;

11. On 11th and 12th June 2002 the matters were heard by me in the
presence of all concerned. Their advocates were heard. Evidence was also
recorded. They cross-examined the Petitioner. They orally asked for further time at
every Stage. But in the aforesaid circumstances | rejected that request, as it was
not bonafide.

12 0n the 1% point, the learned Advocates of the Respondent Shri Kanitkar,
Shri Godbole, Shri Walawalkar and Kaulgud contended:-

a) That the word used in Rule No. 6 and 7 is 'shall and so those
provisions are not directory but mandatory and, therefore, any failure to
comply with them was bound to result in dismissal of the Petition.

b) That under the concept of Rule of Law the Speaker was also bound
to abide by the rules framed by him and was not at liberty to decide them.
They relied on AIR 1980 SC 303, AIR 1992 Bom. 227, AIR 1996, SC page
1691 AIR 2000 SC 694.

c) That the ruling of the Supreme Court in the case of Ravi s. Naik Vs
Union of India Air, 1994 SC 1550 was considerably watered down by the
Supreme Court itself by their Judgment in the case of Mayawati Vs
Markandey reported at AIR 1998 SC;

d) That in any case on account of want of verification of signatures,
want of pleading of material facts in the Petition and also want of sufficient
time to prepare and file the defense they were deprived of reasonable and
fair opportunity of defence;

e) That the interpretation and effect of the contents of their letter dated
June 4, 2002 were deliberately misinterpreted by the Petitioner and that they
did not amount to withdrawal of their support to the ministry; and

f) That it simply reflected their dissatisfaction and grievances, and
that in any case it did not amount to voluntarily giving up their membership of
their original political party as contemplated in paragraph No 2 of the 10"
Schedule of our Constitution.
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13. In reply the learned advocates for the Petitioner Shri Aney, Shri Naidu and
Shri Gupta equally vehemently urged:-

a) that the annexures were referred to in the Petition, the Petition was
duly verified and that had the effect of Verification of annexures also

b) That the authorities relied on by the Respondents were from the
Representation of ‘Peoples Apt regarding verification and particulars but
since Election Petitions involved allegations of various types of corrupt
practices which was not so in the present case, those rulings were not
applicable here;

¢) That the aforesaid rules were not an Act of Parliament like the
Representation of Peoples Act and, therefore, also the said rules need not be
interpreted with the same rigor, but must be interpreted and observed in their
true spirit and substance and not in their words as such, as in the case of
Ravi S. Naik;

d) That no irregularity in the compliance with the said rules could be
fatal to the Petition as that would certainly defeat the ends of justice and
healthy Parliamentary democracy;

€) That the ratio in the case of Ravi Naik was not at all watered down
by the decision of the Supreme Court in the case of Mayawati, as in
Mayawati's case His Lordship Justice Thomas held that the appeal deserved
to be allowed, His Lordship Justice Srinivasan on the contrary held that the
appeal deserved to be dismissed and His Lordship Chief Justice Punchhi,
after going through both the Judgments and noting that there was a sharp
cleavage, opined that the matter should be referred to Constitution Bench
and refrained from accepting or rejecting any of the views propounded by the
other two learned Judges; and

f) That the Respondent’s letter dated 4th June 2002 did have the
effect of voluntarily giving up their membership of their original party;

14. During the course of arguments reference was also made to the
rulings of the ruling of the Supreme Court in Kihota Hollohon V, Zachilhu AIR 1993
Supreme Court 412, Dr. Kashinath G. Jalmi v. The Speaker (1993) 2, S.C.C. 703, G
Vishwanathan Speaker (T.N. Legislative Assembly (1996) 2,SCC, 353 in addition to
those in Ravi S Nayak and Mayawati mentioned earlier.
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15. After carefully considering the provisions of the Tenth Amendment,
the provisions at the said Rules and also all the authorities mentioned above, in the
light of the arguments advanced before me, I find:-

a) that the ruling in Kihota's case that the provisions of the Tenth Schedule of
the Constitution are salutary and are intended to strengthen the fabric of Indian
Parliamentary Democracy by Curbing Unprincipled and Unethical Political
Defections is followed in all the subsequent rulings of the Supreme Court;

b) that in the case of Dr. Kashinath Jalmi, it was held that the action under
rule 6 mentioned above could be brought by anybody, although the sub rule (2)
thereof specifically refers to ‘any other member’ only; thus in other words the rules

are directory rather than Mandatory;

c¢) that in the case of Ravi S. Naik the Supreme Court further held that the
rules are only procedural In nature and any violation of them would amount to an
irregularity In procedure and not any illegality as such, and certainly not any
violation of Constitutional Mandate, and, therefore cannot, by themselves, be fatal
to the Petition itself;

d) That procedure is only a hand-maid of justice, and certainly not the
mistress of justice,

e) that, therefore what Is most crucial is the consideration of substance rather
than form, consideration of whether or not there is fair and reasonable opportunity
to the Respondents to defend themselves; and

f) that the said fair and reasonable opportunity of defence should not and
cannot by protraction of time be extended and allowed to defeat the ends of justice
and fair play in the context of maintaining and strengthening the fabric of Indian
Parliamentary Democracy by curbing Unprincipled and Unethical Political
Defections.

16. Moreover on carefully going through the written statements and
arguments of the learned advocates of the Respondents | think that they have
raised all possible defences and have advanced almost all possible arguments
also. | must record here that the learned advocates on both the sides have
conducted the matter very adroitly and possibly have not failed to raise any
argument whatsoever. So | hold that the Petition does not deserve to be
summarily dismissed, and is tenable and must be considered on merit in the
interest of Justice and Parliamentary Democracy.
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17. Regarding the crucial issue on merits | find that the basic issue is a very
narrow one the respondents have admitted in their Written Statement of Defence
itself that they signed and delivered the letter dated 4" June, 2002 in person to His
Excellency me Governor of Maharashtra. Whether or not at that time, they were
accompanied by the Leaders of Opposition is according to me not very material in
view of the following text material of the said letter.

A1 AT f&did ¢ S, 003 XISl UG fAGAR= A BRIBIATD R
A1.gegEEl ). feTaRTg <@ gl Agcdrarell AR 3Tcied] Alh el
SETS! ARBRAT YIS PIg Ud 8. YU Ul Irel Hie =qrd g Ay
CARCIECNEIRCIIS ERERRIE

18. According to me this letter does in effect and substance mean that the
Respondents have withdrawn their support to the Government in which their
original party is a constituent member. This is the only possible interpretation, at
least, in the context of the present functioning of our Democracy. That verily is the
reason why His Excellency, the Governor of Maharashtra Was thereupon pleased
to direct the Government to prove their majority on the floor of the House latest by
14™ June 2002 in my opinion the respondents are trying to misconstrue; distort, or
disown their own letter. That is impermissible. The distinction that they are trying to
draw is unreal. There is no distinction in fact between withdrawal of support from a
ruling Government and relinquishment of membership of the party, which has
formed the Government at the time. In Kihota's Case, the Supreme Court has
explained the whole basis of anti defection law. The same has been accepted by It
in Its subsequent rulings also. It has been recognized by the Supreme Court that
political parties fight elections on the basis of principles and programmes stated in
their manifestos and formed Governments elected to implement them it is certainly
a Contradiction in terms to allege that a person withdraws his support to the
Government and nonetheless continues to be a member of the party, which has
formed the Government at the material time. To accept the arguments of the
Respondents regarding the said letter is, in my opinion, making a mockery of anti-
defection law Introduced by Constitutional amendment. 1 have to adopt the
interpretation, which furthers, rather than destroys the intension of the Parliament
According to me giving of the said letter by the Respondents to the Governor
certainly amounts to voluntarily giving up their membership of their original political
party, as contemplated in paragraph 2 (1) (a) of the Tenth Schedule of our
Constitution.
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19. | cannot persuade myself to accept that the reports in so many of the T.V
channels and English and Marathi language newspapers that the Opposition
Leaders accompanied the Respondents to His Excellency, the Governor, when
they delivered that letter to him is not true but is false, fraudulent and implanted. In
the case of Ravi Naik, the Speaker in his order referred to photographs as printed
in the newspapers showing the respondents with the opposition MLAs when they
had met the Governor and on that basis drew his conclusions. The Supreme Court
upheld that also. However according to me even without going into this aspect of
the matter, the said letter by itself is sufficient to hold that the Respondents have
voluntarily given up their membership of the original political party.

20. Paragraph 2 (1) (a) of the Tenth Schedule of out Constitution do not
necessarily require and explicit resignation of membership of party. They cover
conduct also which by necessary implication amount to voluntarily giving it up.
This is the law settled by the Supreme Court and followed by our High Court in
Pandurang V/s. Ramchandra AIR 1997 Born. 387. If those provisions are read
down the very purpose of the Constitutional amendment would be defeated.

21. |, therefore, declare that the said Shri Narayan Pawar, Shri Narsing Patil,
Shri Shivaji Naik stand disqualified under Article 191 (2) read with the Tenth
Schedule of our Constitution with effect from 4™ June 2002, and that his seat has
fallen vacant as per Article 190(3) thereof since then, and | direct that this decision
be reported to the Assembly forthwith when the Assembly reassembles on 13th
June 2002 and also be published in the bulletin and notified in the Official Gazette
and its copies be forwarded by the Secretary to the Election Commission of India
and also to the Chief Electoral Officer, Maharashtra State.

Place : Vidhan Bhavan, (ARUN GUJARATHI)
Mumbai 400 032 Speaker,
Dated: 13th June, 2002 at 8.00 AM. Maharashtra Legislative Assembly.
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(2) BEFORE THE SPEAKER, MAHARASHTRA LEGISLATIVE ASSEMBLY

In the matter of disqualification Petitions under Paragraph 2 (1) (a) of the Tenth
Schedule to the Constitution of India read with Article 191 (2) of the Constitution.

Petition No. 4 of 2002

Shri Narendra Ghule, MLA PETITIONER
Vs
Shri Vinay Kore, MLA RESPONDENT

In all eight Petitions under Article 191 (2) read with Tenth Schedule of the Constitution
of India and as per The Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986 were heard by me on 11™ and 12" June, 2002. The
hearing was commenced by 10.00 a.m and conducted till 6.30 p.m. on both days. Under the
circumstances it was humanly impossible to prepare my judgement then and there. So, |
declared that | will pronounce my judgements to-day by 8.00 a.m. | am accordingly
pronouncing this judgement to-day i.e. 13" June, 2002.

A Petition has been filed on 6™ June, 2002 by Shri Narendra Marutraoji Ghule,
Shevgaon. The Hon. Member of Maharashtra Legislative Assembly from Shevgaon is
elected on the ticket of Nationalist Congress Party has filed a Petition against Shri Vinay
Vilasrao (Savkar) Kore, Nationalist Congress Party Member from Panhala Constituency,
District — Kolhapur.

2. In those Petition he alleged in substance:-

a) that Shri Vinay Kore is elected on the ticket and symbol of
Nationalist Congress Party.

b) That on April 23, 2002 the disciplinary committee of the said party
passed resolution directing its members not to give any statements etc.,
which would tarnish the image of the party and/or would be otherwise
harmful to it;

c¢) That he has submitted to His Excellency The Governor of
Maharashtra on June 4th, 2002 a letter stating that he has withdrawn the
support to the present Government formed by Democratic Front constituted
by Indian National Congress and Nationalist Congress Party.



A4

d) That moreover through the media of Press and Television also he
let the general public of Maharashtra and all over India know of his
withdrawal of their support to the present ministry constituted by the said
front and had given his support to the Shiv Sena and Bhartiya Janata Party
combined,;

€) That thereby he had voluntarily given up their membership of his
original political party viz., the Nationalist Congress Party, and

f) That thereby he has become disqualified from being members of
the House of the Legislative Assembly of the State of Maharashtra.

3. Along with the Petitions he produced copies of newspapers, copy of his aforesaid
letter to His Excellency The Governor of Maharashtra which reads as under:

4. On carefully going through the Petition | found that the Petition was duly signed and
verified as required by sub-rule 6 of Rule 6 of the said Rules. From the declarations given by
the said Shri Vinay Kore in Form No. 3 as per Rule No. 4 and the entries in the Register in
Form No. 4 as per Rule No. 5 of the Members of Maharashtra Legislative Assembly
Disqualification on Ground of Disqualification Rules, 1986 | found that the said member was
elected on the ticket and symbol of the Nationalist Congress Party. Moreover on June 7th,
2002 | received a letter from H.E. The Governor of Maharashtra with a copy of his letter
dated June 4, 2002 submitted by him to His Excellency The Governor. So in discharge of
my duties and functions as the Speaker, | decided to call his written comments on the said
Petition as required by the principles of natural justice and also Rule 7 (3) of the said Rules
in the interest of healthy democracy, and directed my office to serve summons/notice on him
alongwith the necessary annexure also and call for his comments as contemplated in the
said Rule 7(3).

5. The said Rule 7 (3) contemplates 7 days time. However, by his Order H.E. The
Governor of Maharashtra directed the Chief Minister to prove the continuance of majority
support to his Government on the floor of the House within ten days i.e. latest by 14th June,
2002. The hearing of the Petitions was bound to take some time. So after giving a careful
thought to the situation, | decided to give two days’ time only as was given and upheld by
the Supreme Court also in the case, of Ravi S. Naik Vs Union of India reported at AIR 1994
SC. | think that Rule No. 9 of the said Rule also confers discretion on the Speaker for such
exigencies.

6. The Respondent has given written reply on 12th June, 2002 wherein he stated that
the Respondent is wrongfully alleged that he is member of Nationalist Congress Party and
requested to take inspection of Form No. 3 and 4 maintained in the office of Vidhan Bhavan.
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The Petitioner requested to order to furnish with copies of documents he is relying
upon in support of the allegation that the Respondent is a Member of the Nationalist
Congress Party. He has also requested to allow him inspection of From No. 3 and 4.

7. The Respondent also claimed that sufficient time be given to him to submit his say
and reply after various documents, information, particulars are furnished to him. An
opportunity was given to Shri Vinay Kore for being heard on 12th June, 2002. Shri Vinay
Kore was absent. He was represented by learned Advocate Shri Vilas Kaulgud. The main
point of Advocate Kaulgud was that Shri Vinay Kore is not member of Nationalist Congress
Party and he had contested election as Independent Candidate and Nationalist Congress
Party had just supported his candidature. He was just a sponsored Candidate of Nationalist
Congress Party. He further said that he was not candidate set up by the Party. Therefore,
the Learned Advocate claimed that he was not set up Candidate of Nationalist Congress
Party. The Petition filed against him is not tenable.

In this respect the Petition submitted by Shri Ghule

1. It was stated that the Respondent was setup by Nationalist
Congress Party as Candidate.

2. that as per Rule 4 of the Maharashtra Members of Disqualification
Rules on the ground defection, 1986 the Respondent declared that he belongs to
Nationalist Congress Party.

3. that in Register under Rule 5, it is mentioned that he belongs to
Nationalist Congress Party.

4, that Respondent has defected to the Opposition with regard to his
conduct, action, speeches and voluntarily given up membership of Nationalist
Congress Party.

5. that in the TV channels and newspaper Reports he has withdrawn
the support to the Government.

6. that the Respondent has voluntarily given membership of
Nationalist Congress Party.

7. that the Respondent has voluntarily given membership of
Nationalist Congress Party to which he belongs as per, para 2 (1) (a) of the 10th
Schedule of the Constitution of India and thus he is disqualified to remain as
member of the Maharashtra Legislative Assembly.
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The basic issues which arise for my decision are

1. Whether the Petition deserves to be summarily dismissed on the ground of
alleged violation of Rule 6 (4), Rule 6 (6), Rule 7 (3).

2. Whether the Respondent as voluntarily gave up his membership of his
original Party and has thus become disqualified for being member of the House.

I have carefully gone through for deciding the first and foremost issue as to whether he
is member of Nationalist Congress Party or he is an Independent MLA. In deciding this
issue | have ascertained that his symbol was "clock”. He has filed Form No. 3 under Rule 4
stating as under:

RTSaTeT 3UeT GR¥Epe U8l

However, no evidence was produced before me as to how he has been Independent
Member of the Vidhan Sabha.

The following evidence was produced before me by the Petitioner:

1. His name is appearing in the list of Nationalist Congress Party which has been
printed since last 2 1/2 years on behalf of Vidhan Bhavan Secretariat.

2. He has attended number of meetings of Nationalist Congress Party and he has
signed for the attendance.

3. He has accepted the whip of Nationalist Congress Party and he has signed for
them.

4. He has given one letter to the manager of State Bank of India, Vidhan Bhavan
Branch, dated 1st June, 2001 that from his savings Bank Account No. 40239 Rs. 500/- be
paid to the Legislative Nationalist Congress Party every month.

5. Xerox copy of fees paid by Shri Vinay Kore to the Nationalist Congress Party has
been produced.

Thus there is sufficient evidence to come to conclusion that he was Member of the
Nationalist Congress Party.

The Learned Counsel of the Petitioner Shri Aney pointed out in his argument that in
either case he looses his membership. Shri Aney pointed out that if he was an independent
member, by joining Nationalist Congress Party he looses his membership. If he is member
of Nationalist Congress Party and he takes out support to the Government, still he looses
his membership.
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On carefully going through the written statement and argument of the Learned
Advocates | think that they have raised all possible defences and have advanced almost all
possible arguments also. | must record here that the Learned Advocates on both the sides
have conducted the matter very adroitly and have not failed to raise any argument
whatsoever. Therefore, | hold that the Petition does not deserve to be summarily dismissed,
and is tenable and must be considered on merit in the interest of justice and Parliamentary

Democracy.

The important point in this connection is whether he has voluntarily given up his
membership under paragraph 2 (1) (a) of the 10th Schedule of the Constitution of India. |
rely upon the judgement of Zachilhu Khusantho Vs State of Nagaland (1993) Supp. (1) Gau
LR. 359. In which it is stated that “A member can voluntarily give up his membership in a
variety of ways. He may formally tender his resignation in writing to his political Party or he
may so conduct himself that the necessary inference from the conduct is that he has

voluntarily given up his membership of the party to which he belonged."

Whether a Member has voluntarily given up his membership of his Political Party is a

matter of inference from admitted or proved circumstances.

| rely on the judgment of Ravi Naik Vs Union of India, 1994 Supp(2) SCC 641: AIR
1994 SC 1558. It is stated "Even in the absence of a formal resignation from membership
an inference can be drawn from the conduct of a member that he has voluntarily given up

his membership of the Political Party to which he belonged."”

The Act, Action, Conduct is very important. This voluntarily giving up membership has
wide connotation. In the case of Kihoto Hollohan Vs Zachillhu it was stated that the
provisions of the 10th Schedule are salutary and are intended to strengthen the fabric of

Indian Parliamentary Democracy by curbing unprincipled, unethical political defections.

Writing a Letter to H.E. The Governor of Maharashtra, withdrawing support of the
Government in defiance of the policy of the Nationalist Congress Party, so also from the

clippings of newspapers etc. his action was as if he has given up voluntary resignation.

I, therefore, declare that Shri Vinay Kore has incurred disqualification under Para 2 (1)
(a) of the 10th Schedule read with Article 191 (2) and thereby his Seat in the Assembly has
fallen vacant under Article 190 (3) of the Constitution of India with effect from 4th June,
2002 and | direct that this decision shall be reported to the Assembly forthwith when the
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Assembly reassembles on 13" June, 2002 and also be published in the bulletin and notified
in the Official Gazette and its copies be forwarded by the Secretary to the Election

Commission of India and also to the Chief Electoral Officer, Maharashtra State.

Place: Vidhan Bhavan, (ARUN GUJARATHI)
Mumbai 400 032 Speaker,

Dated: 13th June, 2002 at 8.00 AM. Maharashtra Legislative Assembly.
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(3) BEFORE THE SPEAKER, MAHARASHTRA LEGISLATIVE ASSEMBLY

In the matter of disqualification Petition under paragraph 2(1)(a) of the Tenth
Schedule of the Constitution of India read with Article 191(2) thereof.

Petition No.5 of 2002.

1. Shri Sachin Ahir, M.L.A. Petitioner
Vs
Shri Shirishkumar Kotwal, M.L.A. Respondent

In all eight Petitions under Article 191(2) read with Tenth Schedule of the Constitution
of India and as per the Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986 were heard by me on 11th & 12th June, 2002. The
hearing was commenced by 10.00 a.m. and concluded till 6.30 p.m. on both days. Under
the circumstances it was humanly impossible to prepare my judgment then and there. So, |
declare that | will pronounce my judgment today by 8.00 a.m. | am, accordingly,
pronouncing this judgment today i.e. 13" June, 2002.

The Petition has been filed under Rule 6 of the Members of Maharashtra Legislative
Assembly (Disqualification On Ground Of Defection) Rules, 1986 by Shri Sachin Ahir, Whip
of Nationalist Congress Party and a Hon. Member from Sewri Constituency of Maharashtra
Legislative Assembly, who is elected on the ticket of Nationalist Congress Party and is a
Member of Nationalist Congress Legislature Party, on 4th June, 2002, against Shri
Shirishkumar Vasantrao Kotwal, a Member of Nationalist Congress Party elected from
Chandwad Constituency of Tehsil Chandwad, Dist. Nashik.

2. In this Petition he alleged, in substance, that the said Member is elected on the
ticket and symbol of Nationalist Congress Party. Shri Shirishkumar Kotwal is a Member of
Nationalist Congress Party and as per said Disqualification Rules, 1986 he filed in Form No.
lll, necessary information stating that he is a Member of Nationalist Congress Party and also
his name is recorded in Form No. IV.

3. The Nationalist Congress Party has set him up as an authorised candidate,
therefore, for the purpose of Tenth Schedule; he should be treated as a Nationalist
Congress Party Member.

4. That he has made a fax to His Excellency the Governor of Maharashtra that he has
withdrawn the support of Lok Shahi Aghadi Government headed by Shri Vilasrao
Deshmukh.
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5. That on April 23, 2002, the Disciplinary Committee of the said party passed a
resolution directing it's members not to give any statement outside which would either
tarnish the image of the Party or would be otherwise harmful to the party.

6. That the Petitioner has been convinced that the respondent has incurred
disqualification under Para 2(1) (a) of Tenth Schedule and, therefore, he is disqualified. An
Order should be passed for his disqualification at the earliest.

7. On carefully going through the Petition, | found that the Petition was duly signed and
verified as required by sub-rule 6 of the said Rule. The Petitioner has filed Form No Il as
per Rule 4 and the entries in the register in Form No IV as per Rule 5 of the said Rules. |
found that the said Shri Shirishkumar Kotwal was elected on the ticket and symbol of the
Nationalist Congress Party. Discharging my duties and functions as the Speaker, | decided
to call the written statements on the said Petition as required by the principles of natural
justice and also in compliance of Rule 7(3) of the said Rules in the interest of healthy
democracy and directed my office to serve summons, notices on them along with necessary
annexure also.

8. The said Rule 7(3) contemplates 7 days notice. However, His Excellency, the
Governor of Maharashtra directed the Chief Minister to prove the continuance of majority
support to his government on the floor of the House within 10 days i.e. latest by 14th June,
2002. Therefore, | decided to give 2 days time, as was given and upheld by the Supreme
Court in the case of Ravi Naik vs. Union of India reported in AIR 1994 S.C. 1558. | think
Rule 9 of the said Rules also confers discretion on the Speaker for such exigencies. The
judgment of the Supreme Court in Ravi Naik's case establishes the basic fact that the basic
requirement is to act fairly and reasonably.

9. The respondent prayed for extension of time on 8™ June, 2002. In view of the
contingency mentioned above, | gave him extension of time till 12.00 a.m. on 12th June,
2002. Again on 10th June, 2002 at about 4.00 p.m. he filed an application running into five
pages for extension of time. | rejected it by a speaking order which is at Ex.15.

10. In his written statement filed on it 12™ June, 2002 it is stated:

a) That as per Rule 7 of the Members of the Maharashtra Legislative
Assembly (Disqualification on Ground of Defection) Rules, 1986 a 7 days
notice was required to be given.

b) That instead of making any effort to serve the summons on him
personally, the summons was pasted on the outer door of his room in the
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M.L.A.s Hostel and that he did not know about the said summons, and so
further extension of 7 days time from 8th June, 2002 or at least till 6.00 p.m.
on 14th June, 2002 be granted to him;

¢) That the Speaker, being the holder of high constitutional office, is
expected to act in fair and impartial manner and that the Speaker has
unreasonably and unlawfully rejected the said reasonable request.

d) That he has not received complete set of Petition along with its
annexure; and

€) That the Speaker appears to unlawfully link up the Petition of
disqualification with vote of confidence, which is scheduled to be held on
13th June, 2002:

On 12th June, 2002 the Learned Advocate of Shri Shirishkumar Kotwal,

Shri Rajesh Datar, appeared before me. His main contention was that Shri Shirishkumar

Kotwal has been hospitalized due to his ill health and, therefore, he has asked for the

extension of time.

12.

b) The provisions of Tenth Schedule do not attract.

c) The Petitioner Shri Sachin Ahir at the time of hearing requested to
make changes in the date of the Petition from 4th June, 2002 to 5th June,
2002 and also made some changes especially that the Loader of Opposition
Shri Narayan Rane accompanied the said Shri Shirishkumar Kotwal to the
Governor. He requested me to delete these words. The learned advocate
objected to the change of date and other omissions of lines stating that the
material facts have been changed. |, however, gave the ruling that changes
are allowed.

d) Main documents referred in the pleadings have not been filed along
with the Petition and this point was also raised.

In this case, evidence of Petitioner was also recorded. The advocate of the

respondent cross-examined the Petitioner in connection with the prayer of the advocate to

grant extension of time. | suggested that the Commission will be sent to the hospital to

record the deposition of Shri Shirish Kotwal. However, the learned advocate of the

Respondent declined to do so.
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13. The basic issue for my consideration is that whether the Petition attracts the
provisions of Tenth Schedule. The provisions of Tenth Schedule are salutary and are
intended to strengthen the fabric of Indian Parliamentary Democracy by curbing
unprincipled and unethical political defections. Whether the Respondent has voluntarily
given up the membership of his original party and has thus become disqualified for being a
member of the House?

14. Fax sent by the Respondent to His Excellency the Governor of Maharashtra
reads as under (Marathi Letter)

15. After carefully considering the provisions of Tenth Schedule, the provisions
of the Members of the. Maharashtra Legislative Assembly (Disqualification on ground of
Defection) Rules 1986, and also the decisions of the Supreme Court, in Ravi Naik’s case |
find that the Petition attracts the provisions of para 2(1)(a) of Tenth Schedule.

16. | rely upon the judgment of Zachillu vs State of Nagaland wherein it was
stated that a member could voluntarily give up his membership in variety of ways. He may
formally tender his resignation in writing to his political party or he may so conduct himself
that the necessary inference from his conduct is that he has voluntarily given up his
membership of the party to which he belong.

17. | also rely upon the judgment of Ravi Naik Vs Union of India, which reads
thus;

Whether the member has voluntarily given up his membership voluntarily is a matter of
inference to be drawn from admitted or proved circumstances. Even in the absence of
formal resignation from the membership an inference can be drawn from the conduct of the
member that he has voluntarily given up his membership of his political party to which he
belongs.

The word voluntarily resignation is very wide connotation. It includes act, action and
the conduct of member. | have been satisfied that the conduct of Shri Kotwal was against
the NCP to which he belongs by submitting a letter to his Excellency the Governor of
Maharashtra that he has withdrawn the support to the government.

| have also come to the conclusion that by changing the date from 4" June to 5™ June
and by omitting few lines it does not mean that the Petition is invalid. What is important is
not irregularity but the illegality.
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I have carefully gone through the clippings of newspapers and other documents
supplied to me by the Petitioner from which definite inference can be drawn that Shri Kotwal
has given up the party voluntarily and joined the Sena-BJP group in Vidhan Sabha.

18. I, therefore, declare that Shri Shirishkumar Kotwal has incurred
disqualification under Para 2(1)(a) of the Tenth Schedule read with Attack 191(2) of the
Constitution and thereby his seat in the Assembly has fallen vacant under Article 190(3) of
Constitution of India w.e.f. 5th June, 2002, and | direct that this decision shall be reported to
the Assembly forthwith when the Assembly reassembles on 13th June, 2002 and also be
published in the Bulletin and notified in the Official Gazette and its copies be forwarded by
Secretary of ,the Maharashtra Legislative Assembly to the Election Commission of India and
also to the Chief Electoral Officer of the Maharashtra State.

Place: Vidhan Bhavan, (ARUN GUJARATHI)
Mumbai 400 032 Speaker,

Dated: 13th June, 2002 at 8.00 AM. Maharashtra Legislative Assembly.
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(4) BEFORE THE SPEAKER, MAHARASHTRA LEGISLATIVE ASSEMBLY

In the matter of disqualification Petition under Paragraph 2(1)(a) of the Tenth Schedule
of the Constitution of India read with Article 191 (2) thereof.

PETITION NO. 6 OF 2002

1. Shri Dada Jadhavrao, M.L.A. ........ Petitioner
VERSUS
2. Shri Gangaram Poshetti Thakkarwad, M.L.A. ........ Respondent

In all eight Petitions under Article 191 (2) read with Tenth Schedule of the Constitution
of India and as per the Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986 were heard by me on 11™ and 12" June, 2002. The
hearing was commenced by 10.00 A.M. and concluded till 6.30 P.M. on both days. Under
the circumstances, it was humanly impossible to prepare my judgement then and there. So,
| declared that, | will pronounce my judgement to-day by 8.00 A.M. | am accordingly,
pronouncing this judgement to-day i.e. 13/06/2002.

Hon. Shri Gangaram Poshetti Thakkarwad, M.L.A., who was belonging to Janta Dal
(Secular) ) by his letter dated 6™ June, 2002 has informed me that there was a split in his
original political party Janta Dal (secular ) and that he had left that party and formed a new
party "Maharashtra Janta Dal". In Janta Dal (Secular) Legislature Party there are 2
Members viz. 1) Shri Dada Jadhavrao and 2) Shri Gangaram Thakkarwad. Shri Thakkarwad
has further stated in his letter that he has formed a new group and as there are not less
than 1/3 rd of the members of Janta Dal (S) Legislature Party, the Anti-Defection Act cannot
be made applicable to him as per the provisions of Tenth Schedule. Further, he has stated
that a new political party called Maharashtra Janta Dal has come into existence and | should
take a note of it and make further amendments in the record of Vidhan Sabha.

After receipt of this letter from Shri Gangaram Thakkarwad, | have received a Petition
from Shri Dada Jadhavrao, Whip of Janta Dal (Secular) Legislature Party in Vidhan Bhavan
on 6.6.2002 under the Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986. In his Petition, he has stated that:-

) The Respondent Shri Gangaram Thakkarwad was elected to the Maharashtra
Legislative Assembly from Biloli constituency on the ticket and symbol of Janata Dal
(secular)) Party.
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(2) The Respondent Shri Gangaram Thakkarwad was set up as a candidate to
general election of Assembly by the Janata Dal (Secular), which is the original political party
to which he belongs.

3) On 4.6.2002 the Respondent wrote to the Speaker of Maharashtra Legislative
Assembly that there is a split in Janata Dal (secular) Party and he has formed Maharashtra
Janata Dal.

(4) In the letter to His Excellency the Governor of Maharashtra, the Respondent
has also mentioned that he is withdrawing support to the Government led by Shri Vilasrao
Deshmukh and is supporting Shri Narayan Rane, the Leader of Opposition in the
Maharashtra Legislative Assembly.

(5)  As per Rule 4 of the said Rules, the Respondent had given a declaration that he
belonged to Janata Dal (Secular) and in the register maintained in the Maharashtra
Legislative Assembly in Form Il under Rule 4 it is mentioned that the Respondent belonged
to Janata Dal (Secular).

(6) There has been no split in the original political party i.e. Janata Dal (Secular)
and even the Respondent does not claim that there, has been any split in the original
political party. Thus it is apparent that there is no split in the original political party.

(7) From the above stated facts it is clear that the Non- Applicant has voluntarily
given up the Membership of the political party i.e. Janata Dal (Secular) to which he
belonged.

(8) Since there has been no split in the original political party which is requirement
of India, he is not protected by the provisions in Paragraph of applicability of Para 3 of Tenth
Schedule to the Constitution 3 of the Tenth Schedule to the Constitution of India.

9) Thus in the facts and circumstances mentioned above the Respondent has
incurred disqualification on the ground of defection mentioned in Paragraph 2(1)(a) of the
Tenth Schedule to the Constitution of India.

Further in his Petition, the Petitioner cited the Guwahati High Court case of Banjak
Phom Vs. Tenucho reported in (1992) Guwahati Law Reporter 356, which has made it clear
that for the purposes of the said Para No.3, the split has to occur in the original political
party and the Legislature Party should thereby split as a result of a split in the original
political party. He has also quoted the case of Mayawati vs. Markandey Chand, wherein for
the proposition that basically a split in the political party itself should have arisen, and then
should have caused its reaction in the Legislature" Party by a split in that also.
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On 12.6.2002, the hearing was fixed and Shri Gangaram Thakkarwad attended with
his learned Advocate Athalye. A prayer was made to the Tribunal that 8 days extension be
given for hearing. It was also stated that the Petition and Annexures should have been but
were not duly verified. It was further stated that Summons was received late.

On examination of Shri Gangaram Thakkarwad, he stated that a meeting was held in
the Office of Janata Dal(S) around 20 or 22 May, 2002 where there was a split in the party.
However, he was unable to furnish any proof regarding:-

(@) Agenda of the meeting;
(b) Proceedings of the meeting;
(c) Resolution for split;

(d) Any Report of the split in Janata Dal (Secular) ) in print media or on TV
Channels;

The Counsel for the Non-Applicant said that there is no need to have a Split in the
original political party, and there can be a split in a Legislature Party without it. Further time
limit of 2 hours was granted to him by me to give necessary proof of split as the office of the
Janata Dal (Secular) has been situated near Vidhan Bhavan. However, Respondent and his
Advocate have shown their inability to give any proof within the prescribed time limit.

Shri Dada Jadhavrao, Petitioner has argued that both of them have been elected as
candidates of Janata Dal (Secular), and that there is no split in the original political party
from top to bottom nor at Tehsil or State or National level.

The 52™ Amendment to the Constitution of India has been passed in 1985 with a view
to curb the defections. The evil of political defection has been a matter of national concern
and if it is not combated, it is likely to undermine the very foundation of our democracy and
the principles which sustain it.

Paragraph 3 of the 10" Schedule deals with the split in the original political party of the
Members, which is a condition precedent for the Speaker to recognize a split in the
Legislature Party. The Speaker has to satisfy himself that a split in the original political party
of the member has actually taken place before recognizing the split in the Legislature Party.
This is a condition precedent for recognizing the split in the Legislature Party. The High
Court of Bombay in Wilfred D'souza Vs. Cardozo, Hon. Speaker, Goa Legislative Assembly,
reported at 100(3) Born. L.R. 195 has held that mere bare claim would not be sufficient to
prima-facie prove split resulting in faction/group and that such group consists of not less
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than 1/3" members of the Legislature Party . Prima- facie proof in support of claim shall
have to be adduced before the Speaker. The Speaker has to prima-facie satisfy himself that
faction/group has arisen as a result of split. So, the question before me is to decide whether
there has been a split in the original political party and whether Respondent has given
sufficient proof to prove that a split has actually occurred in the original political party. But no
evidence was produced to prove any split in the original political party and so it cannot be
accepted that there is 'a split in the original political party as contemplated in Para 3 of the
Tenth Schedule to the Constitution. So, Mr. Gangaram Thakkarwad cannot claim the benefit
of the Para 3 of the Tenth Schedule.

Now, the question arose on the basis of the Petition, and the arguments made by the
Petitioners that the Respondent has voluntarily given up the membership of his political
party and as such he attracts the provisions of Para 2 (1)(a) of Tenth Schedule, and
incurred disqualification under this Paragraph. The Respondent has written a letter on
4.6.2002 to me claiming a split in his political party and also he has written a letter to H.E.
the Governor of Maharashtra that he is withdrawing the support to the Government led by
Shri Vilasrao Deshmukh, Chief Minister and is supporting Shri Narayan Rane, Leader of
Opposition in the Maharashtra Legislative Assembly. This very fact is sufficient proof for the
Respondent to attract the provisions of Para 2(1)(a) of the Tenth Schedule.

The Supreme Court in Ravi Naik's Case (AIR 1994 (1558) has unequivocally held that"
Paragraph 2(1)(a) of the Tenth Schedule of the Constitution provides for disqualification of a
member of a House belonging to a political party "if he has voluntarily given up his
membership of such political party ". The words "voluntarily given up his membership are
not synonymous with “resignation” and have a wider connotation. A person may voluntarily
give up his membership of a political party even though he has not tendered his resignation
from the membership of that party. Even in the absence of a formal resignation from
membership an inference can be drawn from the conduct of a member that he has
voluntarily given up his membership of the political party to which he belongs. “So, in the
present case inference can definitely be drawn from the conduct of the Respondent i.e.
claiming split without any split in original political party that he has voluntarily given up
membership of the political party to which he belongs. The Respondent has given a letter to
the Governor regarding withdrawal of the support, which is admitted fact, clearly amounts to
voluntarily giving up membership of his political party. So, it is not necessary under Para
2(1)(a) that a Member has to tender resignation from the membership of his political party.
The test is that by his conduct, actions, and intention, the inference can be drawn. So from
the above, | came to the conclusion that Respondent Shri Gangaram Thakkarwad clearly
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falls under the mischief of Para 2(1)(a) and hence he is liable to be disqualified from the
membership of the House under Article 191 (2) of the Constitution of India.

In the above background and having considered the arguments of both the sides,
I have come to the conclusions that :-

(a) The arguments regarding procedural matters in submission of petitions are
just irregularities and not illegalities as explained by the Supreme Court in Ravi S. Naik
Vs. Union of India reported at 1994 Supp.(2) SCC 641..

(b) That there cannot be a split in the Legislature Party affording exemption
under Paragraph 3 of the Tenth Schedule of the Constitution, unless and until there
was a split in the Original Political Party itself, as held in the said ruling in Banjak’s
case;

(c) That no evidence was produced to prove any split in the original political
party, on the contrary the Petitioner who is a Leader of the Janata Dal (Secular)
Legislature Party has categorically stated that there is no split in the Original Political
Party i.e. Janata Dal (Secular) and so the contention of the Respondent cannot be
accepted that there is a split in the party itself.

(d) That the plea of split raised by the Respondent is not tenable.

I, therefore, declare that Shri Gangaram Thakkarwad has incurred
disqualification under Para 2(1)(a) of the Tenth Schedule read with Article 191 (2) of
the Constitution of India and thereby his seat in the Assembly has fallen vacant under
Article 190(3) of Constitution of India w.e.f. 4™ June, 2002, and | direct that this decision
shall be reported to the Assembly forthwith when the Assembly reassembles on 13" June,
2002, and also be published in the bulletin and notified in the official gazette, and its copies
be forwarded by Secretary of the Maharashtra Legislative Assembly to the Election
Commission of India and also to the Chief Electoral Officer of Maharashtra State.

Place: Vidhan Bhavan, (ARUN GUJARATHI)
Mumbai 400 032 Speaker,

Dated: 13th June, 2002 at 8.00 AM. Maharashtra Legislative Assembly.
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(5) Before the Speaker, Maharashtra Legislative Assembly in the matter of
disqualification petition under paragraph 2 (1) (A) of the Tenth Schedule of the
Constitution of India read with Article 191 (2) of the Constitution.

Disqualification Petition No. 8 of 2002

Shri Rohidas Patil, MLA., Minister ... Petitioner
vS.
Shri Desmond Yates, M.LA. ... Respondent

In all eight petitions under Article 191 (2) read with Tenth Schedule of the Constitution
of India as per The Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986 were heard by me on 11™ and 12" June, 2002. The
hearing was commenced by 10.00 a.m. and conducted till 6.30 p.m. Under the
Circumstances it was humanly impossible to prepare my judgement then and there. So, |
declared that | will pronounce my judgements today by 8.00 a.m. | am accordingly
pronouncing this judgement to-day, 13th June, 2002.

1. A petition has been filed before me on 7th June, 2002 in Marathi by Shri Rohidas
Patil, who is an elected Member from Kusumba constituency and also the Chief Whip of
Congress (1) Party against Shri Desmond Yates who is a Nominated Member, nominated by
Congress (1).

2. In that petition it is stated that Shri Desmond Yates belonged to Indian National
Congress Party. To strengthen his point, he has submitted a copy of form number 1 and
form number 3 under the Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986. He has further stated that Indian National Congress
Party has requested His Excellency the Governor of Maharashtra that Shri Desmond Yates
be nominated as Anglo Indian Member - M.L.A. onp behalf of Indian National Congress
Party and, therefore, he claimed that he is a Member of Indian National Congress Party.

He further stated that on 6th June, 2002, on E-TV, Aaj Tak Channel and Doordarshan
as well as in marathi newspapers of 7th June, 2002 Navakal, Lokmat, Sakal, Samna, the
news appeared that Shri Desmond Yates, a nominated member of Anglo Indian Community
has violated the whip with a view to make voting against the Congress (I) Party and that he
himself has joined Shiv Sena - BJP group in Vidhan Sabha.

He has also stated that the respondent has thereby violated Article 191 and also the
10th Schedule - paragraph 2 and has defected from the Party and so he should be
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disqualified. He also attached some newspapers clippings and copies of the aforesaid
forms.

3. On receipt of the petition, for the cause of natural justice, a notice has been issued
to Shri Desmond Yates on 9th June, 2002 calling upon him to give his comments as
contemplated in Rule No. 7 of Disqualification Rules, 1986. As Shri Desmond Yates was not
available, the notice has been served by sticking it at his address.

4. Thereafter on 12" June, 2002 by his reply, Shri Desmond Yates stated:-

i That the notice has been given in haste and at least 7 days notice
ought to have been given.

. That natural justice and fair opportunity of hearing must be given to
him.

iii. That in case an order of disqualification is passed and enforced, he
will have to face civil consequences and it will also prejudice the entire Anglo
Indian community in the State.

iv. That the disqualification application is liable to be dismissed on
account of the fact that it does not comply with the requirements of Rule 6 of the
Members of Maharashtra Legislative Assembly (Disqualification on Ground of
Defection Rules 1986) and that the disqualification petition and annexure are
not properly verified. That provision of Rule 6 have not been complied and
requested that the present petition deserves to be dismissed.

V. That the petition discloses absolutely no cause of action and the
petition does not comply with Rules 6 and 7 of the said Rules.

Vi. That the petitioner has not pleaded any material facts so as to
constitute defection and disqualification in the whole of petition, and so the
present petition is not within the ambit of Schedule 10 of the Constitution.

Vii. That the documents which are referred in the petition or the
material which will support various pleadings have not been submitted on
record or served on the respondent and that the respondent is taken by surprise
completely.

vii.  Thereafter respondent has denied parawise statement in the
petition.
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iX. That the respondent is nominated as a MLA by His Excellency, the
Governor of Maharashtra and not by Congress (I).
X. That he has not joined Shiv Sena - BJP group.

Xi. That averment in para 4 of the petition about the alleged whip
allegedly issued by Indian National Congress are not admitted and that the
petitioner has neither produced any such whip nor has he referred to any whip
nor was it ever made known to him.

Xii. That the petition is clearly pre-mature and that the petition,
therefore, deserves to be dismissed.

xiii. ~ That the averments in para 5 of the petition are not true and that
the respondent has not become liable for disqualification as alleged.

xiv.  That averments in pares nos. 4 and 5 of the petition regarding the
alleged telecast on E-TV, Aaj Tak and Doordarshan are not true.

5. The respondent objects to the averments in part 7 and also further objects that the
petitioner cannot reserve the right to produce any further information or document contrary
to the said 1986 Rules. So also petitioner has no such right to produce any such document
or give additional information later on thereby making respondent surprise.

Xv.  That the petitioner has also not disclosed list of withesses whom he
wants to examine.

xvi.  That the petitioner has not verified the present petition as per Rule
6 (5) of 1986 Rules.

xvii. That it is mandatory under the provisions of the said Rules that
every annexure to the petition shall also be signed and verified.

xviii. That no cause of action has arisen for filing and entertaining the
present petition.

6. On 12th June, 2002 matter was heard by me.
i. Shri Rohidas Patil, Chief Whip of Congress (I) Party was present.
ii.  Advocate Shri Balkrishna Joshi was present.,

iii. Shri Desmond Yates was also initially present but then left the court
abruptly and was not available for recording his deposition and cross-examination.
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iv. The learned Advocate pleaded that —
A. The petitioner is relying upon TV news.
B. He has objection for news appeared in the Press.

C. Document did not verified and that the details of newspaper clippings,
name of newspaper and the date was not made available.

D. Shri Rohidas Patil, petitioner argued that Shri Desmond Yates had not
attended party meeting which was held on 5" June, 2002 and his conduct was
mala-fide since then. Therefore, the petition has been filed on the basis of
clippings of newspapers and news-items of TV channels, etc.

7. On carefully going through the petition, | found that the petition was duly signed and
verified as required by sub-Rule 6 of the said Rules. From the declaration given by Shri
Desmond Yates in form number 3 as per Rule No. 4 and also the entries in the register in
form number 4 under Disqualification Rules, 1986.

Irregularities in a petition cannot be treated as illegality. The procedure is only a hand-
maid of justice, and certainly not a mistress of justice.

Therefore, what is most crucial is the consideration of substance rather than form,
consideration of whether or not there is fair and reasonable opportunity to the respondents
to defend themselves.

Moreover on carefully going through the written statements and arguments of the
learned advocates of the respondents | think that they have raised all possible defences and
have advanced almost all possible arguments also. | must record here that the learned
advocates on both the sides have conducted the matter very adroitly and possibly have not
failed to raise any argument whatsoever. So | hold that the petition does not deserve to be
summarily dismissed, on the ground of want of reasonable and fair opportunity of defence. It
is tenable and must be considered on merit in the interest of Justice and Parliamentary
Democracy.

8. His Excellency, the Governor of Maharashtra nominated Anglo Indian Member, it is
as per the advice of the Government. On 24th November, 1999 Shri Desmond Yates has
joined Indian National Congress Party as shown in.

9. From the press clippings, etc. which have been made available to me it is crystal
clear that inference can be drawn that he has joined Sena-BJP group. That thereby he had
voluntarily given up the Membership of his original political party, Indian National Congress.
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10. | rely upon the judgement of Zachilhu Khusantho vs. State of Nagaland
(1993). A Member can voluntarily give up his Membership in variety of ways. He can
formally tender his resignation in writing to his political party or he may so conduct himself
that the necessary inferences can be drawn that he has voluntarily given up his Membership
of the Party to which he belongs. No provision in the Tenth Schedule requires that the act of
voluntarily giving up Membership of the Party must be expressed or performed in any
particular manner, formally or otherwise. To require such a formality in the act or voluntary
giving up Membership of Party would amount to adding non-existent qualification or
condition in paragraph 2 (1) (a). Zachilhu Khusantho vs. State of Nagaland (1993).

11. In the case of Ravi S. Nalk vs. Union of India, 1994 - Even in the absence
of a formal resignation from Membership also it is held that an inference can be drawn from
the conduct of a Member that he has voluntarily given up his Membership. The words
“voluntarily given up his Membership” occurring in paragraph 2 (1) (a) of the Tenth Schedule
are not synonymous with 'resignation’ and have a wider connotation in as much as a person
may voluntarily give up his Membership of a political party even though he has not tendered
his resignation from the Membership of that Party.

12. I, therefore, declare that Shri Desmond Yates stand disqualified under the
Tenth Schedule read with Article 191 (2) and thereby his seat in Assembly has fallen vacant
under Article 190 (3) of the Constitution of India with effect from 7" June, 2002, and | direct
that this decision shall be reported to the Assembly forthwith when the Assembly
reassembles on 13" June, 2002 and also be published in the bulletin and notified in the
Official Gazette and its copies be forwarded by the Secretary to the Election Commission of
India and also to the Chief Electoral Officer, Maharashtra State.

Place: Vidhan Bhavan, (ARUN GUJARATHI)
Mumbai 400 032 Speaker,
Dated: 13th June, 2002 at 8.00 AM. Maharashtra Legislative Assembly.
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BEFORE THE HON'BLE SPEAKER OF THE MAHARASHTRA LEGISLATIVE
ASSEMBLY IN THE MATTER OF DISQUALIFICATION OF MEMBER OF LEGISLATIVE
ASSEMBLY ON THE GROUND OF DEFECTION AS PER ARTICLE 192 (2) AND TENTH

SCHEDULE OF THE CONSITUTION OF INDIA AND THE MEMBERS OF

MAHARASHTRA LEGISLATIVE ASSEMBLY (DISQUALIFICATION ON GROUND OF
DEFECTION)
RULES, 1986

DISQUALIFICATION PETITION NO.1 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Sada Sarvankar, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.2 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
VI/s.

Shri Dattaji Nalawade, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.3 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vi/s.

Shri Dagdu Sakpal, Member of the Legislative Assembly
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DISQUALIFICATION PETITION NO.4 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Ramdas Kadam, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.5 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vis.

Shri Arvind Nerkar, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.6 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Subhash Desai, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.7 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
V/s.

Shri Gajanan Kirtikar, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.8 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Smt Manisha Nimkar, Member of the Legislative Assembly.
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DISQUALIFICATION PETITION NO.9 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Eknath Shinde, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.10 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vis.

Shri Baban Gholap, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.11 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vis

Shri Vijay Shinde, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.12 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
V/s.

Shri Gulab Patil, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.13 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Pratap Jadhav, Member of the Legislative Assembly.
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DISQUALIFICATION PETITION NO.14 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Sanjay Rathod, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.15 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vis.

Shri Bandu Jadhav, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.16 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Gajanan Gughe, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.17 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
V/s.

Shri Subhash Sabane, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.18 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vls.

Shri Arjun Khotkar, Member of the Legislative Assembly.
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DISQUALIFICATION PETITION NO.19 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vi/s.

Shri Sunil Dhande, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.20 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.
Vi/s.

Shri Dayanand Gaikwad, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.21 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.

V/s.

Shri Uttamprakash Khandare, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.22 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.

Vis.

Shri Satyajit Patil, Member of the Legislative Assembly.

DISQUALIFICATION PETITION NO.23 OF 2005
Shri Narayan Rane, Member of the Legislative Assembly.

Vi/s.
Shri Shanbhuraj Desai, Member of the Legislative Assembly.

1) These Twenty-three Petitions filed under Rule 6 of the Members of
Maharashtra Legislative Assembly (Disqualification on ground of Defection) Rules,
1986 involve common question of facts and law. So they are disposed off by this
common Judgement.
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2) On July 7, 2005 Shri Narayan Rane the Hon’ble Member from 3 - Malwan
Constituency of the Maharashtra Legislative Assembly, who was elected on the
ticket of Shivsena Party, and was a Leader of the Shivsena Legislature Party filed
Petitions No. 1 to 23 of 2005 against Shri Sada Sarvankar, Hon'ble Member from 32
- Dadar Constituency, Shri Dattaji Nalawade, Hon’ble Member from 30- Worli
Constituency, Shri Dagdu Sakpal, Hon’ble Member from 28 - Parel Constituency,
Shri Ramdas Kadam, Hon’ble Member from 10 - Khed Constituency, Shri Arvind
Nerkar, Hon'ble Member from 23 - Opera House Constituency, Shri Subhash Desai,
Hon'ble Member from 42-Goregaon Constituency, Shri Gajanan Kirtikar, Hon'ble
Member from 43- Malad Constituency, Smt. Manisha Nimkar, Hon’ble Member from
62 — Palghar Constituency, Shri Eknath Shinde, Hon’ble Member from 53- Thane
Constituency, Shri Baban Gholap, Hon'ble Member from 68- Devlali Constituency,
Shri Vijay Shinde, Hon’ble Member from 103- Buldhana Constituency, Shri Gulab
Patil, Hon’ble Member from 94- Erendol Constituency, Shri Pratap Jadhav, Hon'ble
Member from 106 -Mehekar Constituency, Shri Sanjay Rathod, Hon’ble Member
from 164-Darwha Constituency, Shri Bandu Jadhav, Hon'ble Member from 178-
Parbhani Constituency, Shri Gajanan Gughe, Hon’ble Member from 180-Kalmanuri
Constituency, Shri Subhash Sabne, Hon'ble Member from 174-Mukhed
Constituency, Shri Arjun Khotkar, Hon’ble Member from 186-Jalna Constituency,
Shri Sunil Dhande, Hon’ble Member from 198-Beed Constituency, Shri Dayanand
Gaikwad, Hon’ble Member from 207-Kallam Constituency, Shri Uttamprakash
Khandare, Hon’'ble Member from 218- Solapur-North Constituency, Shri Satyaijit
Patil, Hon'ble Member from 280- Shahuwadi Constituency, Shri Shambhuraj Desai,
Hon'ble Member from 265- Patan Constituency respectively.

3) In those Petitions he alleged in substance :—

a) That the said Members are Elected on the ticket and Symbol of the
Shivsena Party.

b) The Petitioner in the capacity as the leader of the Shivsena
Legislature Party appointed Shri Vinayak Nimhan in place of Shri Gajanan
Kirtikar as the Chief Whip of the Shivsena Legislature Party by order dated
4th July, 2005. This fact was truely intimated to the Hon'ble Speaker of the
Maharashtra Legislative Assembly by letter dated 4th July, 2005.

c) The Petitioner in the capacity as the leader of the Shivsena
Legislature Party issued a Whip to all the MLA's of Shivsena Legislature Party
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on July 4, 2005 that an urgent meeting is convened on 8th July, 2005 at the
Government Accomadation of the Leader of Shivsena Legislature Party at B-
3, Madam Cama Road, Opposite Mantralaya, Mumbai-400 032.

d) Shri Vinayak Nimhan in the capacity as the Chief Whip of the
Shivsena Legislature Party issued a Whip to all the MLA's who are the
Members of the Shivsena Legislature Party on July 5, 2005 thereby calling
upon them to remain present in the meeting of the Shivsena Legislature Party
Convened on 8th July, 2005 at the Government Accomodation of the Leader
of Shivsena Legislature Party at B-3, Madam Cama Road, Opposite
Mantralaya, Mumbai-400 032.

e) The said Order/Party Whip was communicated to all the Members
of the Shivsena Legislature Party including the Respondents by Telegram on
July 6, 2005 and the said Telegram has been duly received by the
Respondents.

f)  However, the Respondents abstained from the said meeting and
did not remain present therein and the failure of the Respondents to remain
present in the said meeting without obtaining the prior written permission of
Petitioner is clearly an act contrary to the direction/order of the Petitioner and
of the Party Whip.

g) On account of such absence of the Respondents, the Respondents
has incurred a disqualification as contemplated by Article 191(2) read with
clause (b) of paragraph 2 of the Tenth Schedule of the Constitution of India.

h) The absence of the Respondents in the said meeting of dated 8th
July, 2005 has not been condoned by the Petitioner or Shri Vinayak Nimhan
and no request has been made by the Respondents to Petitioner or to Shri
Vinayak Nimhan to condone such absence.

4) On carefully going through the Petitions | found that the petitions were duly
signed and verified as required by sub rule 6 of rule 6 of the Members of
Maharashtra Legislative Assembly (Disqualification on Ground of Defection) Rules,
1986. From the declarations given by the above said Respondents in Form No.3 as
under Rule No.4 of the Members of Maharashtra Legislative Assembly
(Disqualification on Ground of selection) Rules, 1986 and the entries in the register
in Form No.4 as per Rule No.5 of the said Rules | found that the Respondents were
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elected on the ticket of the Shiv Sena Party. So in discharge of my duties and
functions as a Speaker, | decided to call their written comments on the said
Petitions as required by the principals of natural justice and also Rule 7(3) of the
said Rules and directed my office to serve Summons on them along with the
necessary annexure also and call for their comments as contemplated in the same
Rule 7(3) within the period of 7 days from the receipt of the Summons.

5) On July 20, 2005 the said Respondents appeared before me alongwith their
Advocates and filed their respective written statements of defence. Their main
Contentions are:

a) That the Petitions filed is a gross and pernicious abuse of the
process of the Tenth Schedule and the Disqualification Rules.

b) Prior to 3rd July, 2005 the Petitioner had decided to defect from the
Shivsena political Party and subsequently from the Shivsena Legislature
Party.

c) The Petitioner was removed from the primary Membership of the
Shivsena Political Party on 3rd July, 2005.

d) On July 6, 2005 the majority of the Members belonging to the
Shivsena Legislature Party held a meeting and removed the Petitioner from
the chair of the leader of Shivsena Legislature Party and expressed
confidence in and continued Shri Gajanan Kirtikar as a Chief Whip.

e) The paragraph 2(b) of the Tenth Schedule to the Constitution of
India applies only in respect of voting in the House contrary to any Whip or
direction as provided and the Petition does not even alleged that
Respondents has voted or abstained from voting on any matter in the
Legislative Assembly contrary to any Whip or direction.

f)  The election of the Chief Whip of the Party is the prerogative of the
Legislature Party and the same does not fall within the purview of Tenth
Schedule to the Constitution of India or within the jurisdiction of the Speaker.

g) The appointment of Chief Whip of the party made by the Petitioner
was improper and illegal and it was never recommended or elected by the
Shivsena Legislature Party. The Petition filed for disqualification of the
Respondents for defiance of such a purported Whip is not maintainable.
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h) Hon'ble Speaker has recognized the validity of the decision taken
by the Shivsena Legislature Party at its meeting on held 6th July, 2005 which
includes confirmation of Shri Gajanan Kirtikar as the Chief Whip of the
Shivsena Legislature Party.

i) Chief Whip of the Shivsena Legislature Party Shri Gajanan Kirtikar
had issued Whip No.7 (marked as Exhibit '5’) dated 7th July, 2005 and the
Whip No.7 forbade Members of the Shivsena Legislature Party from attending
meeting called by the Petitioner/Shri Vinayak Nimhan on 8th July, 2005. It
was therefore incumbent upon the Members of the Shivsena Legislature
Party not to attend the meeting of dated 8th July, 2005.

i) The Petitioner has suppressed several material facts and has made
mis-statements of facts (and thereby falsified) the verification of the Petitioner.

k) The Respondents has not denied any Whip issued by the Shivsena
Legislature Party or by any person duly authorized by the Shivsena
Legislature Party.

[) That the Petitioner has omitted to mention that the meeting was
arranged on 4th November, 2004 and the resolution was passed to elect Shri
Gajanan Kirtikar as the Chief Whip of the Shiv Sena Legislature Party.

m) The Respondents denied that any meeting was convened on 8th
July, 2005 at the Government Accommodation of the leader of the Shivsena
Legislature Party as on 8th July, 2005. The Petitioner had ceased to be the
leader of the Shivsena Legislature party.

n) The Respondents did not admit the documents annexed at Exhibit-
'E’ and the correctness or validity of the documents at Exhibit-'F’;’G’,’H’ to
the petition.

0) The respondents denied that they have incurred any disqualification
as alleged.

p) The petition is in fact misconceived and malafide and ought to be
dismissed.

6) On 29th September, 2005 the Petition No.1, 2 and 3 were called for hearing
before me. The representatives of the petitioner 3 contended that they were not
received the copy of reply submitted by the Respondents. Shri Darius Khambata,
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Advocate for the respondents argued that according to the Rule 6 of "the Members
of the Maharashtra Legislative Assembly (Disqualification on Ground of Defection)
Rules, 1986 the petitioner does not required to be given a copy of reply and also it
is not necessary for the petitioner to be given hearing. The petition is not signed and
verified under rule 6, hence it is not a valid petition.

Shri Rahul Narvekar, Advocate for the Respondents has requested to take all
the 23 cases for hearing. | adjourned the hearing on next week as the petitioner was
not present.

7) Further on dated 15 October, 2005 all the 23 cases were kept for hearing.
Shri Darius Khambata the Advocate for the Respondents has raised the objections
to the maintainability of the petitions and argued that the petitioner have no right of
hearing under the said Rules. As both of the parties has raised various preliminary
issues and it is necessary to be enquired. | adjourned the hearing on that day.

8) As the tenure of the 11th Maharashtra Legislative Assembly is expired on
3rd November, 2009 and thereafter stand dissolved, vide notification No. CEL.
1009/CR-1242/09/XXXIIl dated 18th September, 2009. The General Elections had
been held on the 13th October, 2009 and the Elections Commission of India has
notified the names of the members elected to the 12th Legislative Assembly of the
Maharashtra vide their Notification No. 308/MT-LA/2008 of dated 25th October,
2009.

9) Under Rule (7) of the Members of the Maharashtra Legislative Assembly
(Disqualification on Ground of Defection) Rules, 1986 | have to follow the same
procedure in this case which is applicable for the determination by the Committee of
any question as to breach of Privilege of the Assembly. All the notices of Privilege
pending before the Assembly lapses on dissolution of the Assembly. Therefore this
petition will also be lapse after the expiry of the tenure of the 11th Maharashtra
Legislative Assembly i.e. 3" November, 2009.

10) Therefore as the tenure of the 11th Maharashtra Legislative
Assembly is expired on 3rd November, 2009 the business pending before the
Legislative Assembly will be lapsed automatically. The Petitioner and all the
Respondents are ceased to be a members of the 11th Maharashtra Legislative
Assembly. Hence | decide that all the Petitions is rendered infructuous and there is
no necessity to proceed further with the petitions No. 1 to 23 of 2005 and
accordingly they are disposed off.

| passed this order today on dated the 4™ November 2009.
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(7) BEFORE THE HON'BLE SPEAKER OF THE MAHARASHTRA
LEGISLATIVE ASSEMBLY IN THE MATTER OF
DISQUALIFICATION OF MEMBERS OF THE MAHARASHTRA
LEGISLATIVE ASSEMBLY ON THE GROUND OF DEFECTION AS
PER ARTICLE 191 (2) AND TENTH SCHEDULE OF THE
CONSITUTION OF INDIA AND THE MEMBERS OF THE
MAHARASHTRA LEGISLATIVE ASSEMBLY
(DISQUALIFICATION ON GROUND OF DEFECTION)

RULES, 1986

DISQUALIFICATION PETITION NO. 24 OF 2006
Shri Gajanan Kirtikar, Member of the Legislative Assembly.
VI/s.
Shri Vinayak Nimhan, Member of the Legislative Assembly.

1. On June 14, 2006 Shri Gajanan Kirtikar the Hon’ble Member from 43-
Malad Constituency of the Maharashtra Legislative Assembly who is elected on the
ticket of Shiv Sena Party and is a Member of Shiv Sena Legislature Party filed
Petition No.24 of 2006 against Shri Vinayak Niman Hon’ble Member from 247-
Shivaji Nagar Constituency of the Maharashtra Legislative Assembly.

. In this Petition he alleged in substance:-

(a) Both of the Petitioner and Respondent are Members of the Shiv
Sena Legislature Party

(b) The Petitioner was unanimously elected as the Chief Whip of Shiv Sena
Legislature Party.

(c) The Respondent has been indulging in activities contrary to the interest of
the Shiv Sena Party.

(d) The statement and slogans voiced by the Respondent in the House and
outside the House have been reported in various news publications.
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(e) In the budget session 2006 of the Maharashtra Legislative Assembly the
Leader of Opposition Shri Ramdas Kadam along with other Members of Shiv Sena
Legislature Party have raised the issue of Revenue Minister waiving the recovery on
earned income from M/s. Mukund Iron Limited and at that time the Respondent
openly supported the Revenue Minister and criticized his own Party and its leaders.
Therefore the action of the Respondent is against the interest of the Shiv Sena
Party.

(f) The Respondent has also indulged in other anti-party activities during the
Bye-Election of the Maharashtra Legislative Assembly held in the year 2005-06.

(g) The Respondent has not attended a single meeting conveyed by the Shiv
Sena Legislature Party in past 11 months and also he has refused to accept of the
Whips issued by the Petitioner from time to time.

(h) The Respondent has acted against the interest of the Party and thus
influence can be drawn that he has voluntarily given up the Membership of the
Political Party to which he belongs.

(i) Therefore Respondent ought to be disqualified in accordance with the
provision of article 191(2) read with the Tenth schedule of the Constitution of India

. Along with the Petition he produced the cuttings of the newspapers.

4. On carefully going through the Petition | found that the Petition was duly
signed and verified as required by Sub-Rule 6 of Rule 6 of the Members of
Maharashtra Legislative Assembly (Disqualification on Ground of Defection) Rules,
1986. From the declaration given by the Petitioner and Respondent in Form No.3 as
per Rule No.4 and the entries in the register in Form No.4 as per Rule No.5 of the
said Rules | found that the Petitioner and the Respondent were elected on the ticket
of Shiv Sena Party. So in discharge of my duties and functions as a Speaker, |
decided to call the written Statement on the Petition as required by the principal of
Natural Justice and under Rule 7(3) of the said Rules and directed my office to
serve Summons to Respondent with the necessary Annexures and called for
comments as contemplated in the said Rule 7(3).

5. On June 19, 2007 the summons was issued on the residential address of
the Respondent at Pune by Register Post but the summons was returned as the
Respondent was not found on the given address therefore, on 12th September,
2006 the summons was issued again to the Respondent on his residential address
at Pune by Register Post but it was also returned on the same ground.
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6. On October 27, 2006 the summons was received by the wife of the
Respondent and such type of report was given by the Deputy District Election
Officer, Pune. On the same date the summons was pasted on the Main Door of the
Rooms No.B-11 and B-72 of the MLA’s Hostel which was official resident of the
Respondent.

7. On November 7, 2006 the Respondent has requested for enough time to
file his reply therefore further 1 month period was granted to the respondent. Later
on the Respondent has applied again and again on 14th December, 2006, 16th
March, 2007 and 20th July, 2007 for extension of the time to file the reply as such
till 9 September, 2007 the time was granted to file the reply by the respondent.

8. The respondent has again applied for extension of time of six months to file
the reply and inconsequence the matter was kept for hearing on 20th September,
2007. There after the matter was kept for hearing again on 23rd October, 2007 and
the Petitioner and the respondent both ware informed to be present before me. But,
the Respondent has not yet filed his written statement to the petition filed by the
petitioner.

9. | have to take the cognizance of the fact that the respondent has resigned
his seat in the Maharashtra Legislative Assembly on 8th September, 2009.
Therefore this Petition stands infructuous hence can be disposed of accordingly.

10. Tenure of the 11th Maharashtra Legislative Assembly will be
expired on 3rd November, 2009 and thereafter stand dissolved vide notification no.
CEL. 1009/CR-1242/09/XXXIlI dated 18 September, 2009. The General Elections to
form 12th Maharashtra Legislative Assembly are held on 13th October, 2009 and
the names of the elected members are published by the election commission of
India vide their Notification No. 308/MT-LA/2008 of dated 25th October, 2009.

11. Under Rule (7) of the Members of the Maharashtra Legislative Assembly
(Disqualification on Ground of Defection) Rules, 1986 | have to follow the same
procedure in this case which is applicable for the determination by the Committee of
any question as to breach of Privilege of the Assembly. All the notices of Privilege
pending before the Assembly lapses on dissolution of the Assembly. Therefore this
petition will also be lapse after the expiry of the tenure of the 11th Maharashtra
Legislative Assembly i.e. on 3" November, 2009.
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12. Therefore as the tenure of the 11th Maharashtra Legislative
Assembly is expired on 3rd November, 2009 and the business pending
before it, is lapsed automatically. The petitioner and the Respondent has ceased to
be a Members of the 11th Maharashtra Legislative Assembly. Hence, | decide that
the Petition is rendered infructuous therefore there is no necessity to proceed
further with the petitions No. 24 of 2006, and accordingly the Petition is disposed
off.

| passed this order today on 4" day of November, 2009.
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(8) BEFORE THE HON'BLE SPEAKER, MAHARASHTRA LEGISLATIVE
ASSEMBLY IN THE MATTER OF DISQUALIFICATION OF

MEMBER OF LEGISLATIVE ASSEMBLY ON THE GROUND OF DEFECTION AS
PER ARTICLE 191 (2) AND TENTH SCHEDULE OF THE

CONSTITUTION OF INDIA AND THE MEMBERS OF
MAHARASHTRA LEGISLATIVE ASSEMBLY
(DISQUALIFICATION ON GROUND OF DEFECTION)
RULES 1986.
DISQUALIFICATION PETITION NO. 27 OF 2006.
Shri Raj Purohit, Member of the Legislative Assembly
Vis

Shri Sunil Kedar, Member of the Legislative Assembly

(1)On December 30, 2006 Shri Raj Purohit the Hon'ble Member from 21-
Mumbadevi Constituency of the Maharashtra Legislative Assembly, who is elected
on the ticket of Bhartiya Janta Party and is a Member of Bhartiya Janta Legislature
Party filed Petition No. 27 of 2006 against Shri Sunil Kedar, Hon’ble Member from
140-Saoner Constituency of the Maharashtra Legislative Assembly.

(2)In this Petition he alleged in substance :-

(@ Shri Sunil Kedar is elected on the Maharashtra Legislative
Assembly as a Independent Candidate in the election declared on 16th
October, 2004.

(b)  The respondent has joined the Congress Party on 18th October,
2006 in the public function held at Dr. Vasantrao Deshpande Hall, Nagpur
presided over by Mrs. Prabha Rao, the President of Maharashtra Pradesh
Congress Committee.

(c) Therefore respondent has incurred disqualification for being a
Member of the House under the provision of Article 191 (2), read with para 2
(2) of the Tenth Schedule of the Constitution of India.

(d) The respondent has joined the Congress Party on 8th December,

2006 in a public function held at Dr. Vasantrao Deshpande Hall Nagpur in the
leadership of Shri Satish Chaturvedi, the guardian Minister of Nagpur District.
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(e) There is no denial or any statement from and on behalf of
respondent rebutting his entry in the public function and joining the Congress
Party and although the news which was published in the various newspapers
about the joining of the respondent in Congress Party.

® In the elections of the Nagar Parishads and Municipal Councils the
Respondent was freely and openly canvassing and propagating the Candidates
who were likely to be declared as the Candidates of the Congress Party.

3. Along with the Petition he produced cuttings of the news paper with
photographs.

4. On carefully going through the Petition | found that the Petition was duly
signed and verified as required by Sub-Rule 6 of Rule 6 of the Members of
Maharashtra Legislative Assembly (Disqualification on Ground of Defection) Rules,
1986. From the declaration given by the Petitioner and Respondent in Form No.3 as
per Rule 4 of the above mentioned rules and the entries in the register in Form No.4
as per Rule 5 of the said Rules | found that the Petitioner was elected on the ticket of
Bhartiya Janta Party and the Respondent was elected as Independent Candidate.
So in discharge of my duties and functions as the Speaker, | decided to call the
written statement on the Petition as required by the principals of natural justice and
also Rule 7(3) of the said Rules and directed my office to serve summons to the
Respondents with the necessary Annexures and call for their comments as
contemplated in the said Rule 7(3).

5. The Summons was served to the Respondent on 17th January, 2007. The
Respondent had applied for extension of time through his letter dated 22nd January,
2007. The time of four weeks was granted to file the reply by the Respondent. Later
on the time was extended for further dates as per request of the Respondent.

6. The Respondent has filed the written statement on 28th September, 2007.
The main contentions are:-

(a) The Petition is clearly misconceived, devoid of any merit and is
based on incorrect and mischievous facts and therefore deserves to be
dismissed in limini.

(b) The Petitioner is seeking to pursue a personal vendetta against
Respondent.
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(c) The Petitioner has not come before this Hon’ble Court with clean
hands

(d) The Respondent has never joined the Congress or any other Party
and still he is an Independent Member of the Legislative Assembly.

(e) The Respondent has filed a letter of dated 12th February, 2007
written by Prabha Rao, President of Maharashtra Pradesh Congress
Committee, as marked as Annexure: R-1. wherein, it is mentioned that she
has not received any application from the Respondent for joining the
Congress Party, nor the Respondent has made any request to her orally or
otherwise for joining the Congress Party.

(f) The entire purpose of the Petition is to malign in the name of the
respondent by making incorrect and false allegations.

(g) The respondent has stated that the Petition of this nature can not
be decided on the basis of mere newspapers cuttings and the Petitioner will
have to submit the cogent documentary evidence.

(h) The newspaper reports on the basis of which the entire Petition
based are false, distorted and motivated.

(i) Mere presence of the respondent along with certain Members of
the Congress Party does not mean that the respondent has joined the
Congress Party.

()) The respondent has cited the judgments of the Supreme Court
wherein it is held that the news paper at the best can be secondary
evidence to its contents and is not admissible in evidence without proper
proof under the Evidence Act.

(k) The affidavits filed by Shri Chandrashekar Kashiramji Baretiya, Shri
Baburao Tidke and Shri Baba Aashtankar are clearly false and frivolous and
stated that he does not know these persons.

() The respondent has prayed for dismissal of the Petition.

7. The matter was kept for hearing on 23rd October, 2007. The Petitioner
remained present and the respondent has requested by his letter for extension of
time for hearing. Therefore the hearing was fixed again on 27th November, 2007. On
this date the respondent was present. The Petitioner has requested on telephone for
extension of the time of hearing. The matter was adjourned till further order.
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8. The tenure of the 11th Maharashtra Legislative Assembly has expired on
3rd November, 2009 and thereafter it stands dissolved, vide notification no. CEL.
1009/CR-1242/09/XXXIIl dated 18 September, 2009. The General Elections were
held on 13th October, 2009 and the Election Commission of India has notified the
names of the members elected to the 12" Legislative Assembly of the Maharashtra
vide their Notification No. 308/MT-LA/2008 of dated 25th October, 2009.

9. Under Rule (7) of the Members of Maharashtra Legislative Assembly
(Disqualification on Ground of Defection) Rules, 1986 | have to follow the same
procedure in this case which is applicable for the determination for the Committee of
any question as to breach of Privilege of the Assembly. All the notices of Privilege
pending before the Assembly lapses on dissolution of the Assembly. Therefore this
petition also will be lapsed after expiry of the tenure of the 11th Maharashtra
Legislative Assembly i.e. on 3" November, 2009.

10.The period of the 11th Maharashtra Legislative Assembly is expired on 3rd
November, 2009 and thereafter stand dissolved vide notification no. CEL. 1009/CR-
1242/09/XXXIII dated 18 September, 2009. The General Elections are held on 13th
October, 2009. The 12th Maharashtra Legislative Assembly have been Constituted
and the names of the elected members are published by the Election Commission of
India vide their Notification No. 308/MT-LA/2008 of dated 25th October, 2009.

11. Therefore as the tenure of 11th Maharashtra Legislative Assembly is
expired on 3rd November, 2009 and the business pending before it, is lapsed
automatically. The petitioner and the Respondent has ceased to be a Members of
the Maharashtra Legislative Assembly. Hence | decide that the Petition is rendered
infructuous, therefore there is no necessity to proceed further with the petitions No.
27 of 2006, and accordingly the Petition is disposed off.

| passed this order today on 4" day of November, 2009.
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9. HAEHT U, HERTE feruRye ai-t

HILFHYT, FERTS gy (2. RrarsiRe <em@) aF s fade s, ar.faRe
Ug T,HERT fquuRYe I sheade §s, [9.9.9. I [Twg SEgd dole
gferher i 33 S[el, 2093 RIS UIRG Helall MY Y T RO A 3778,
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BEFORE THE HON'BLE CHAIRMAN,
MAHARASHTRA LEGISLATIVE COUNCIL
VIDHAN BHAVAN, MUMBAI

IN THE MATTER OF DISQUALIFICATION OF A MEMBER OF
LEGISLATIVE COUNCIL ON THE GROUND OF DEFECTION AS
PER ARTICLE 191 (2) AND TENTH SCHEDULE OF THE
CONSTITUTION OF INDIA AND THE MEMBERS OF
MAHARASHTRA LEGISLATIVE COUNCIL (DISQUALIFICATION ON
GROUNDS OF DEFECTION) RULES, 1986

DISQUALIFICATION PETITION NO.1 OF 2012

Shri, Vinod Tawde,
Hon. Leader of Opposition, ..... Petitioner
Makharashtra Legislative Council
Vis.
Shri. Dhananjay Munde, ... Respondent

Member of Legislative Council

ORDER

Shri. Vinod .S. Tawde, Hon. Leader of Opposition, Maharzshtra
Legislative Council, the Petitioner has filed a Disqualification Petition
No. 1 of 2012 against Shri Dhananjay Munde, M.L.C., the Respondent
on 5th May, 2012, under Article 191 (2) and Tenth Schedule of the
Constitution of India, praying that Shkri. Dhananjay Munde, M.L.C. the
Respondent be disqualified as a Member of Maharashtra Legislative
Council.

The Fetitioner was requested to comply with the provisions of
Rule 6 (5) and (8) of The Members of Maharashtra Legislative Council
(Disqualification on grounds of defection) Rules 1986 vide letter dated
7ih July, 2012 The Petitioner has not complied with the same so far.
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However, Shri Dhananjay Panditrac Munde, M.L.C., has now
resigned his seat in the Maharashtra Legislative Council and his
resignation has been accepted by me on Tuesday, the 2nd July, 2013
afternoon end upon acceptance of his resignation, as per the provisions
of Article 190 (3) (b) of the Constitution of India, his seat in tre
Maharashtra Legislative Council has beccme vacant with effect from
Wednesday, the 3rd July, 2013. A Notification No. 28678/E-2 dated the
2nd July, 2013 to that effect has been issued by the Maharashtra
Legislature Secretariat, Mumbai.

In view of the above, the pettion has become infructuous and

there is no necessily o proceed further ir the matter. The petition is

Flace : Vidhan Bhavan, - ;Shivéiirau Deshmukh)
Mumbai - 400032 — Chairman,
Maharashtra Legislative Council

accordingly disposed o

nd
Date ‘22 July, 2013
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q3. faefivie® UelIqA wIgA eTwcied (Expelled) fdhar
SIS (Unattached) EwTa v+ e Rercht

YR Gferrear el SggfEe ol HERTS fAumayl dawy (eTiarTed]
BRI REd) o8 aqes, #88 feled] aRdal i faftds® uelqa  arg
TTdhaiedl (Expelled) fdhar sMe= (Unattached) Wewii@ e fdhar Rerdl greamad
BIEIE] Sooid el Telell el M [AfeHes Talqy TaEren qawIal Hige b a3l
T AERITAT GUIBTIIS ARl BIele! gl Ulgrdd el 3frar di FREg! 8id el

UETiaR &l BrIEmHeeTdiel dos Sl GHTY $HeIU, Il 3 el AT DI, 'Sdsq
UG e R AfEmilel aReEu™on Fag el 3ial @rdes &1 fHagH
3l AT HHNETI A & PScle] RTSThY el ATell Ul Pblg <+ &I

ERTHT U dhd A6l BRU HocuTs! JSTHII YeTdl "edl 8 AR gl aRas

g SNI WX el Bl, TErEl RShId Ue el qavrel fftss gerrgy HigH
T[Phel TR T T [STDHIY Y& Fevdcd AT Ad. U & Wad ol Uafrear faid
HRYRIGRTE HIMCT I g A AT AT FUNETE o BUH BH HUA
PoATEl YHRE! FeT Id ATel. T8l Jgalic] aRalTATl 3 HIg CTdhelel Aaw
fFRE BIVYT U3 XIBUTR TSI BRU T AEAI! AT Job IToIhId &l qavded
wWeg Aigd faelel TR TR AT ] o5 ISTdhIg UeTl Plgd cTdhelel 3. U
3TN PBlg TTDbelcd] AR SR GO Hocdrel IIS[HIA U&ld T bell a) A3 al
aew fRE BIvgr Uy ava.

SN gren fAfeiee et Scrhg ®re! el 1 fAfirHses vergT ®ig
TIPel e Y AMHE  SEIEMT Podfdel S, Adosd A SFEFEAT TR
GTATTyH 0 o ol 49, Febel:-

'SR A ST '3 Hew' (Unattached) o[ €It &=rd el ARToft
Pl el AW IR I FERH FUNEM qHUIMIS] U] R HRUITYRA HIiad

S sreder <% AHATA g AT 'S ' WU HING Bo AbAw. I TR
ot {98 faemRyvear Srederi=i aRie Alpaseal STegeiHl gdi faetel 31T

khkkkkkkkkkkhkkkkk
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9%. Bl SU™ T 91T

R IR IEMUE  HAWHAY  JOEEER 9 IFfde  UHiaR™e i
STeied] URRYAR A1-SUR MY BIGUITAIS! TR beledl 1 Sffef-rgsmar aRomd

STl AR I WUl IR ARl fhagT ST e 9 |ded  ARITedTTgE]
J@Ides] v ST AT TR sTawddar WR fSela e,

YR SlpaEHel Uel Ugdl e Y. UEEgR SHEIR fHasuardl sifem
SaEERT & AAeRTE Aell a1 UEM SRfdelell SHEIR faedie @u @WeReR] g
Prooll HUl AILAD IATe. 1 SHGAR €1 UeTd qeael, LR Aredre qoigor
ST ATl FAET JTITHAY Al YIS, Aol 9 faRne 11 qrasvomT sror
I 3MTe. ¥ac! Masymmed fafqe vemra Sfex=m, Ta=-d AgR AdaRI Tdre-
el A 9 T YRR AR geT 9 @A SHEAR fHagd Id1d. AT vamear &2y
ORUTER g STERARITER Fag feled] AawIT il a1 Uald S0l ¥ 0TSl UabT Ui
ST AIHE AAERIAT il gered 2 RN g [aRyvTel sigegd ad fadl s
TR I °IpT B8R, Yded e o) Qe Masual Far gfed sieieal f[adFses fdar
Hee seofaeg ol Fell eI |TaR TR faaR 8107 sawd TR,

ATHNAT Gelldl e [I=RTd 907 1awad 377ed, 3 dTed,

q A DI A, SHfET SHaAd fFHE a9 RieEr
U B BRIEN Holcdl ARGaIe HEErdl 9@ AR ATHRAT IS HH

U (Code of Ethics) TR &% Tl IS d BICHRUT JHATSIuN

T4 TSTHIT TeTHT BRI I IATE.

) g FeH 902 (9) (3) 9 k9 (9) HUTA ARSI STTABA
eI} BRUMANAoG BRIS 9849 HTeldl Jsel, URq AU 9 A<l dreri
TR RO B YR W@OUrdl YHIE A ATHRAT PRGN ARG
C I EEINICHE

3)  3Ue HewrEl dredl yigwWia B TR a9 sedge fasud
Uil Ml HR ORI SR ®efl ®¥l ddl dsol JIgke i faER
BT 7.

¥)  AMER IYAARTG @0 AR AU JEdAd ST g
RIeRe Petear amed w1 U UqueE 9 gEEEHHl B fagd Jum=
AHNIE e 3 47d, A1 RIeReEE! TR R w3

y) UETAR RUMRT I ke Bl Sl dRqe @Rl aud
UeaR HRUMAT AHFIETT felel AagET Suleye afdy oXel 3l avqa
PHRIG. veTTaRNiEET ol dadRId dad) ear 9 ) FWSATIHIO STy
TEITT 3Rl ERITd ARAT d TRE BRI,
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€) AT Blgd TBUAT (VaUel) PR DMK 3Td. S
fayrHess a1 U<y Ued Wd, Udie, faurHeora aeNid Ued aTeye,
JREet IR 3read fdhar o= wivll & ga1 Mied sxfdvard ard,

© A AEFEEHEE gewdl BXId Id THUl asue  uihal,
e ufafrelt ®rrer 9 faeht s gavesHrEr faar wxEr.

¢) QUIETER RS0 Squgrel 9 AHTETYEle HHGIS qul Hor
YUl STAEeR] ARG Tede/qHdd! JiedThs Aufdell 32, Aeiihd
AT AERT dholed] AT ATl AUNETl HIGTSd HIT B emaT
fhar <), & oxfquarar foiy &1 sredei=a |NedNd FRFvm= g
sffergegTeT Hewid AEw@yul &l oxdl. SN WU UETET el e
UEIITRTT UHIGIEES [FRE SRIAuIrEl el JeR 8 Il AHF[EaRIe
fF=omar 9 sffucren Afqursy Wi Aorer Uifeol. weaTedl STl
TRTSE-5(3) Ty HI.3RTer T fielel ITGR AT 3MEd 9 T @iell 1
holell HRIAE! B FURIET] ATAR BIIaredl N qaoiell el gifgsl a1
gRCHIT qdied <RIl geAieM feeel ol @ aren
el BRUT il gl ot quarl ufhdr Ul sl =marera
IMY GaBledd HO T4 I TEcol . WG IEEdG TIerd dad
gaqrErd] aredl B, R HegEdie s 935 Ty =ArTerd=
qUTAT HRAT T BIsSll Bdlell YISl B, FEFe Mo g o g
g d SHSYY JHRIGYR i anTelel Te&d.

Q) Waltd URITATAT YAl HURImed 3y e yul el 3y
DY, do I JFYARIT YETRTAT HRUNBRAT a1 fFRE Sfquarar S
JNYBR  AIIAIEA faeien oMg, d 3fedel AUNENIT AaRI=l IgadM
g affelel A AT 01 HRUATT ATRIBROMIATO T feedelt
STErHR AL Hoo Tearar MTET HRUNRT SRall, T el il 3Rie!
e B, GAUMrAl qRIJIR NeAemed ad 9 qraddial Aasue]
Hol, asve wdeie araran (1077 #0019 UaliaRIqH Sgudetedl Jerian Moy
HUl B fI9g QYRR ad il fhar d¥ids HIufdqul aedd 3fTe.
1. JFEGeER I Qg 1.

gl UPdYHR qdled =ATergredl agaare] FofarEr R BRol Hae a7Te.
Ueq B e P, URTAT BRUMHGRTT AT fFRe SxfAuRT meemaar fHofar
quraell | H? GEGUERIT B 9% 9 93 Y WUNETAT SRIArgrEadEn
PIUTATE] HET < HIIATE! Fdhd! Mg T PIRUNGRAT SURAT Bl A ATe!. Afaemrdre

RSITHAY FHRETIT AR [Hhd1 HHe/AurHses  Afarerareal $Iomel fee=re
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PIUTATE] YT ARG I HAT I T8l AT IqKRGd qo AT AFGANdel
uReoe-¢ =1 IUURTSE-q Heflel Prhdrel & SRIAd dRaIgdR AHNErE! SHridrel
Al 3T, & WX &I, & Iall G J¥fagiadaed Sude e, 3
FUE "GUTETd! PIIATEl” ATl AR SIS ARSI Herd qo4 T 9y AT MMER

I2ICIRGIRSI

ETSH¥ 3ih A1 AT T FBeolel AT DI, "GHRET HRIAE!" =S -
"TER G dodb! Hed fdha HHTETHEY IS BT Heuid INTe™ SdiHl
dholel 9 dTu¥olel sy, "

SRIFT TRIardl Heuid & W B &I, SR a¥da o g fdhar
AT ST <R el & Whdl, TR Ol abrdl I ATel. Aeiihd
U] HAH 932 T 92 A9 IATHH WHed d I [AgFHe®Ia U feeredn
fofarer <mare™ WRfAAR SR S:fdel e, e/ fuHeseTe W 8 ueE

AT ATHRAT 3Nd WA SAHT (AR BIvATe ATaABAT AR, [hag 3fRae
YR Qe e uRYeH Irhs A9y d&f 3% 91 Blee Ul

kkkkkkkkkkkkkkkk
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Q. 3IeEmET 9 =

TR faRe) s S, faer, R, wafiwsl sdeiar @I faerR
BRI U TIISC JBNH SIoTad < T AT WSUR QS IISThII T FHSI Rl
AN A7 YIHR fhSrar seaR Hiofig! M fdaR delm AL 9yl |ATell <3Md
ufeell AEEE FasuE STear PR UaTel 993 9gAd ferel 9 Ufed Sfarevdrd
TESARY] WITTA Il WGd:ell 3 ddolell HMY & Fl gRY HIURT
3reiiferds TfIUTET= AdT A1 SeIMel e, ufed Aevd afeadd, fagan, emeiar, R
UgiTE  |dMT SRR UOgrEl g7, gEwphd 9ad AMes I
ST JoTe AT AIBRNE @l 3Hd |aHl el URq Aaveal &M GG
TN IISTHI SIHe] R BRaee Slel 9 Td GRIMH! URUTH g3y ¥Rl S10Tq
ATTl. Uhdhlad! Ufed A8oaRlaR HIUNT UaTd Jfecicdl S g el S wad:=n
AEAS(Id® &Il SIFA Sf HATAT THI0TRYUl Ued o HRUATAIS! BIVRT STHTIR AR
T U&7 AU Pol T Boggey o g¥ Silel. UNg T HElel <Al St ST IRom gl <
RESHEEURESEIRCIGEA I

AT AIBITE! Bl Y] QT Sviqydd WibRelell (AR 38 T &4
quied] YeATg=aT AJHATR &1 AAlbeTel MUl 2T §aHA Hlelell TS ATdee DIoMAR]
AT g . UG AT WU Tl |, @il 9 AR -TARM HgRi ATAeAe]
BTE! ABIT UG AT St fRerdr i smelelt oe fdar 8l ured oe &
WRASUIRY ATEl. YoTd Fasue & Wied a1 gH qRaR FHasueian I Ig9acard
I FEoT BN g9 - S SRRl 9 A el B oW g0l Abiy
AF0T IRV Uleli g Y UCHhiaR USUIRT dTv AT [d Tl ArHT=Tded] i
AUMNTER  SATATATS] & lpelmel RTEaaard] T aigaedl, TR SHa=al qeiad
SgeTaR BIoTRT fauRd uRome yey= g 819 oraea™, faemm uRRed 98 9 qIv g
Ft amed o MUeT @igd e S0 A ATe. YITEd QU & a1 o g ua
Frasu@ear RIond IaRA g S ATGRIGAR ATGR delel SBIAM, &7 €kl FiaR
U T ST AT STSUHI AT ARl AT dRd, U STuedl QUi fafe
M A e dhas |, WU 91 3 YAWAIHRAl AFclell HAT S@HBIT
PRUGTHRAT beledd T R BT AT ARGDHC g Gobeold gSUTl Y&TcRT ANl 8¢ SRall
3MTE. 31Tl fag 3fTelel WE $dos ATaR FHET T AFal H3i1 IUgTe] Wol UTgdd.
H31 BIUR AT BTl WOl gTedrd. a) faR1e) Ueld SoTR Aaw] AER] sivgrd]
TepieT ERATd ST A TRAHCSUV T, HUH g 3 YR MY d oAlefd qrag
JTETST g TIE TIR BRUYT G ISTHRY Fo BIdl. 8 THR PIS o] AUl T T8,
UfSd STarevellel 98% AT S ISTHROMHE ISTH AR, RICHR 9 FEpauuT
I T B, © WX AR B, fafag ey veme faftre yeeifawdlt g qave g,
g A AX AERT ST A gl ueld gRo7 Efquared] dredid A ST
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AAWE B, W o UG 8. Adedl YhAdaR dhefl STURT Sl &1 9ad
TOeR UgdEl B Peiddl [hdl REahe $H1 AIRFETER WK e/
Wgﬁiﬁwﬁwwawwmaq%owqﬁﬂwﬁwwa
RO 99 M P T IS IMHiET AT HRUINIS! BIVATE] SRR
STTUgTeAT UlhAT odrd STl [ Afdrhsia Masumied dirdiTear vafrear =i+
ST Ug - ThHBIEAR SIebl el &I AT UaUgHIARE qdied us ggl gg APl e,
g1 919 PIomerrE WA SR AR WIH UAD el S 9 AWl A Irarad
JTHUREI B HH-SUT MR T URRLMIR dIsv HIeu Holvl 318, I
¥gcel OR o dIdil SRR ATEl.

UEIAR RN IRl FERA HRUATATS] HIVIATE] ANl [Iefednauol sraeid
PO T TR TSHIET STel 3ffe. §l, HUil, #AU I AR AHB BEE AT
<Ul, FGAR-GEE WA QU Rl URATTIl U, U] fhar st
SupATAT fISIRIaR 4R 9 STl Ui Ae<dredl 9 Aiadred Srf qoil Jraol 3 UhR
AT BRUAT 3T

R AR IATUIETUY FRRM-TIRM UGy Agelell & [TaRd ddell @)
Hfqer = fFEior beledn e 9 fu @il P 81d digd Ut a siferaunr a1
MEips 9 uEdl MY fIaR S0 mavad B, qqRu |ATell Wd SR Td ATl
gaul ABIHd |atl AoRT dal. §9ed '@ AfRAIE" WA yo Il arcared
BTl JATerd Hddl. dloriH stz uRyeHe ggT decyyl favgiar srigef
gard TEl 8IS SR/ WA BRUA Sfdl. WG Adeld AlBAEr 9idae M
dae/fadsard ANe a W1 AeHid IISdId g AT Siadrel UG STHUT g
Yosil Bl gfere B gl Al HROME R S Argl. gRome s |yof d=on
DIeTHgT TSd Bl BRI T Fedl TRRA FH0T Sirelell 3me. & Sl qHRn $doe
THTE UATYRA HAlGd  ATSl. UTd auiel Al I BISIBRGl  Hdedl ST
FaeuaigRT wfd B8R WReR ReR 9 g Sauarel SaEar] fdd! dgardl g
fraera g™ fFEi Soer a1 3 d@xen (|, fJaHss 9 o) fredd 9
THIIIO! 3T ANTEH HUMIGHR <% IAdhdle & U g1 AaWHAT AR, T IS
ARG THl. AR Fedl AR el AR aFd elgs IS g
PRAM TR doldedl faetel /g, Masued SN beledl a1, Afdesy
qRarer fadt SN gafdeled] GUROM 9 A7 &Ade] BRQUST 9 RN el
7l [ S AT Bl Y SN

"FEET ATHLATET MY FBTed IFd TS I-ISavfiary AT B AT g4 auid <l
i RO TGN STl JMS STEUITEl WIS bl o ATBNe! EARGT
3RIT yegeTTd AU 3Tl ok g JuR wawd, @ Masde #aHss, ArrgR
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Hell SURT BRiare! A1 Faren gfdds SiTee saiedn Sifcd dearonaRar 81 94 yddg
Aol e QT RIS, Biedl U¥g AGUH UTe Sieied] ATBRTAT SIRTaR. DIomare!
HRRYT G0l &Hdl NTIed] HAeR™ G 3RI 81 Sifee ued 8t 9%+ amdt
AreqUd VAT I A STl 8. "3ES SINHAl" & AlbeIerd el JTvel ST,
Al qAeR fFragd faetenn ufafel Sarddt @uErd Adl, el & ST
ST UG RGO PRIE, SN A U . UG pivdl Xl & @i g
EATAAICT BT SNl AUl B dfed gldl dea] el W=aRg=l i Arere
Il AAGRT & SIaeaR] WIHRU e 8. SRR BT 8ISl I Jeld Blold
MUY T G SITod fgel IR YR AlBIme!l G 3RIH feheld 9 ey ugden

3fTeel gaRT WHR S Wbl 3T fIqr qresT1vaT gXehdl e,

AR, 9Q¢y Ydi UeTiaR faRIe draar e Teledl Hreddi|ed Mo agey
FoR geiaR faRIE STRIET SIRAETd ARl ST TSeled] YHRUEl ATHeT
fIeR AT OIS T AAHD ol I BRe SIvdd A8l AT =fTa e
USR] B ST d WY B STelid IUTIial 3deid $HRUI 81 d1d 3IC@ 3Rell 318,
TR mafET Sff I+t @1 gEdia Sore 9T &d ' O wUad @, [ ®
PRI fhdl TR AFAER U B 181, IR ATHRAT VP AMMND GRON AN, B
Hredr YATd, HT T BIdd, AR AR ™ AT Id, UG I i qad
@1 T FRI PRAT I A1, SR $eB] 3Rell a)d o o Bl W S Iwgare et
g WUMK $I, " O FWJIT HU™M FAded] 3ed ®UH FrEl SH g R
ORI $ed” 3fdeig Sdl, Sl ATORT SR o Bidl.”
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